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1. EXECUTIVE SUMMARY & KEY HIGHLIGHTS

In this foundational contract law decision, a 3-Judge Bench of the Supreme Court speaking
through Justice B.K. Mukherjea settled the Indian doctrine of frustration under Section 56 of
the Indian Contract Act, 1872. The Court held that Section 56 is an exhaustive codification of
supervening impossibility and frustration in Indian law, rendering English common law theories
of implied terms unnecessary. Crucially, the Bench ruled that 'impossibility' under Section 56
is not restricted to physical or literal impossibility, but encompasses practical

impossibility where the foundation of the contract or the commercial object of the adventure
has been fundamentally destroyed. On the facts, the Court ruled that temporary military
requisition of development land during World War 11 did not strike at the root of along-term
contract for sale of land where time was not of the essence, thereby upholding the
enforceability of the agreement.

*  Exhaustive Codification of Frustration:Section 56 of the Indian Contract Act, 1872 is
complete and exhaustive; Indian courts must interpret statutory impossibility without
importing English common law fictions of implied terms.

*  Concept of Impossibility Beyond Physical Destruction: The word 'impossible’ is not confined
to physical or literal impossibility, but extends to commercial impracticability and
fundamental transformation of the contractual foundation.
*  Temporary Supervening Impediments:Requisition of land for military purposes during wartime
does not frustrate a contract for sale of land if the requisition istransient and does
not destroy the subject matter.

* Time Not of Essence in Development Scheme:Where no definite time limit is stipulated for
completing development works, delays occasioned by extraordinary emergency measures do not
discharge the promoter from specific performance.

* Rights of Transferee/ Assignee Upheld:An assignee of the purchaser under an agreement to
sell possesses full locus standi to institute a suit for specific performance upon
wrongful repudiation by the vendor.

2. FACTUAL MATRIX & IMPUGNED PROCEEDINGS

Mugneeram Bangur & Co. (the defendant company) owned a substantial tract of land in Greater
Calcutta and initiated an extensive urban devel opment scheme known as the 'Lake Colony Scheme
No. 1'. The scheme contemplated dividing the land into residential building plots,

constructing metalled roads, laying an extensive underground sewerage and drainage system, and
executing sale deeds upon receipt of the full purchase price.

On August 5, 1940, the company entered into awritten agreement to sell Plot No. 119 to Bejoy
Krishna Roy for Rs. 101 per cottah, receiving Rs. 101 as earnest money. The agreement
stipulated that the purchaser would pay the balance consideration within one month of
completion of the development roads and drains and receipt of formal notice from the vendor.

In November 1941, during the escalation of World War 11, the Collector of 24-Parganas issued
an emergency order requisitioning the entire tract of land under Rule 79 of the Defence of

India Rules for military encampment and Allied defense installations. Development works were
halted immediately by order of the military authorities.

The vendor company treated the contract as cancelled and terminated due to impossibility of
completing the development works, offering to refund the earnest money to Bejoy Krishna Roy or
to convey the plot in its undevel oped state at a reduced price. Roy refused cancellation,

asserting that the requisition was temporary and did not terminate the contract.

On January 18, 1946, Roy assigned all hisrights, title, and interest under the contract to
Satyabrata Ghose, who instituted a suit for specific performance in January 1947 in the
Subordinate Judge's Court, Alipore. Thetrial court decreed the suit; however, the Calcutta
High Court reversed the decree on appeal, holding that the contract had become frustrated and
discharged under Section 56 of the Contract Act. The plaintiff appealed to the Supreme Court.
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3. RATIO DECIDENDI (VERBATIM COURTROOM HOLDING)

Per B.K. Mukherjea, J. (for the Bench):

"14. Thefirst question that requires consideration is whether the English doctrine of
frustration applies to contractsin India and, if so, to what extent. Under English common

law, the doctrine of frustration is an aspect of the discharge of contracts by reason of
supervening impossibility or illegality... In India, however, we have a codified law, and the
doctrine of frustration is embodied in Section 56 of the Indian Contract Act. The first
paragraph of the section lays down that 'an agreement to do an act impossible in itself is

void'. The second paragraph provides. 'A contract to do an act which, after the contract is
made, becomes impossible, or, by reason of some event which the promisor could not prevent,
unlawful, becomes void when the act becomes impossible or unlawful.™

"15. In our opinion, the Indian Contract Act contains an exhaustive code on this branch of the
law, and it is not permissible for Indian courts to ook outside the four corners of the Act

or apply the English common law theories of an implied term or the just and reasonable
solution. The word 'impossible’ has not been used in the section in the sense of physical or
literal impossibility. The performance of an act may not be literally impossible, but it may

be impracticable and useless from the point of view of the object and purpose which the
parties had in view; and if an untoward event or change of circumstances totally upsets the
very foundation upon which the parties rested their bargain, it can very well be said that the
promisor finds it impossible to do the act which he promised to do."

"18. Applying these principles to the facts of the present case, we find that the contract was
for the sale of aplot of land under a scheme of development. The undertaking was to construct
roads and drains, and upon completion of these works, the purchaser was to pay the balance of
the consideration and take the conveyance. There was no time limit fixed within which the
roads and drains were to be completed. When the military authorities requisitioned the land in
1941, the requisition was essentially for an indefinite period during the duration of the war.

It was not a permanent acquisition under the Land Acquisition Act; the underlying ownership
and title remained with the company. Having regard to the nature and terms of the contract and
the circumstances under which it was executed, it cannot be said that the requisition

destroyed the basic assumption on which the parties had contracted. The requisition was a
temporary interruption, and when the emergency ceased, the enterprise could be resumed. We
hold, therefore, that the contract did not become impossible of performance and was not
frustrated under Section 56."

4. OBITER DICTA & JUDICIAL OBSERVATIONS

Distinction Between Contingency (Section 32) and Supervening Impossibility (Section 56):

The Court observed that cases of contractua impossibility fall broadly into two categories:

(a) where the contract itself contains, expressly or impliedly, aterm according to which it

will stand discharged on the happening of a certain contingency (governed by Section 32 of the
Contract Act); and (b) where an event occurs outside the contemplation of parties which

strikes down the fundamental basis of the bargain (governed by Section 56). Where the parties
have themselves provided for the eventuality, Section 56 has no application.

Absence of Equitable Estate in Land under Indian Law:

Justice Mukherjea emphasized the crucial structural distinction between English real property
law and Indian law: under Section 54 of the Transfer of Property Act, 1882, an agreement to
sell immovable property does not create any equitable estate or proprietary interest in land

in the purchaser. It merely creates a personal obligation annexed to the ownership of the
property under Section 40 of the TPA and Section 19 of the Specific Relief Act. Consequently,
the English doctrine of risk passing to the equitable owner does not apply, and the promisor
remains bound to perform unless discharged by statute.

5. POINTS OF LAW FRAMED & ANSWERED

Legal Issue Framed Supreme Court's Holding

Does Section 56 of the Indian Contract Act Y es. The Supreme Court held that Section 56 is an
exhaustively govern frustration in Indiato the exhaustive codification of the law relating to
exclusion of English common law rules? supervening impossibility and frustration in

India. Indian courts must apply the statutory
test without importing English legal fictions
such asimplied terms.
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What is the legal meaning and threshold of the
word 'impossible’ under Section 56?

Did the wartime requisition of development land
under the Defence of India Rules frustrate the
contract for sale?

The word 'impossibl€e' is not restricted to
physical or literal impossibility. It includes
practical impossibility where an unexpected
change of circumstances totally upsets the very
foundation of the contractua adventure.

No. The requisition was temporary and indefinite;
it did not extinguish title or permanently

destroy the subject matter. As no time was of the
essence for completing development, the contract
remained legally enforceable.

6. STATUTORY FRAMEWORK & MODERN LEGISLATIVE ALIGNMENT

Precedent Reference / Former

Modern Act (BNSS/BNS/BSA/

Doctrinal & Procedural Analysis

Statute CPA)
Indian Contract Act, 1872 - Bharatiya Nyaya/ Contractual Section 56 remains the
Section 56 (Para 2) Jurisprudence (Sec 56 unamended) cornerstone of statutory

Transfer of Property Act, 1882 -
Section 54

Specific Relief Act, 1877 -
Section 12

Transfer of Property Act, 1882 -
Section 54 (Preserved)

Specific Relief Act, 1963 -
Section 10 (as amended by 2018
Amendment)

. SUBSEQUENT JUDICIAL TREATMENT & LINEAGE

frustration in India; unaffected
by 2023 criminal codes, its
principles are strictly applied

to force majeure and commercial
hardship.

Affirmsthat a contract of sale
does not of itself create any
interest in or charge on
immovable property, creating only
apersonal right enforceable via
specific performance.

Under the amended 2018 regime,
specific performance is mandatory
rather than discretionary;
temporary supervening delays do
not excuse performance unless
squarely falling under Section 14
or 16.

Energy Watchdog v. Central Electricity Regulatory Commission (2017) 14 SCC 80:The Supreme

Court reaffirmed Satyabrata Ghose, ruling that an unexpected rise in fuel prices or
commercial unviability does not amount to frustration under Section 56.

South East Asia Marine Engineering and Construction Ltd. v. Qil IndiaLtd. (2020) 5 SCC
164:Restated Mukherjea J.'s doctrine that frustration requires a complete ateration of
the fundamental bargain, not mere economic difficulty.

Halliburton Offshore Services Inc. v. Vedanta Ltd. (2020 SCC OnLine Del 542):Applied
Satyabrata Ghose to evaluate the impact of COVID-19 lockdowns, reiterating that temporary
force majeure does not discharge long-term contracts.

National Agricultural Cooperative Marketing Federation of India (NAFED) v. Alimenta S.A.
(2020) 19 SCC 766:Distinguished between Section 32 (express contingent impossibility) and
Section 56 (supervening statutory frustration) relying on Satyabrata Ghose.

. PRACTICAL LITIGATION PLAYBOOK & STRATEGIC CHECKLIST

Establish Continuity of Subject Matter:Demonstrate that the property or enterprise has not
perished; temporary governmental restrictions or licensing delays do not eradicate the
substratum.

Highlight Absence of Strict Time Essence:Show that the contract did not make time of the
essence, or that performance was contemplated as a progressive commercia development.
Plead Readiness and Willingness Continuously:Maintain an unbroken record of readiness
under Section 16(c) of the Specific Relief Act, demonstrating willingness to accept
conveyance subject to temporary hurdles.

Distinguish Mere Cost Escalation:Rely on Energy Watchdog and Satyabrata Ghose to defeat
the promoter's plea that rising construction costs or delays constitute statutory

frustration.
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* Prove Radical Transformation of Obligation:Present concrete evidence that the supervening
event has altered the contractual performance into something fundamentally different from
what was undertaken.

* Establish Destruction of Foundation:Prove that the government requisition or legislative
ban destroyed the very purpose and business assumptions mutually recognized by both
parties.

*Invoke Express Force Majeure Clauses:Frame the defence under Section 32 rather than
Section 56 if the contract contains a specific risk-allocation mechanism for statutory
impediments.

*  Establish Permanent Infeasibility:If representing devel opers, demonstrate that statutory
zoning changes or environmental prohibitions have rendered the development scheme legally
impossible.
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