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[} chaflenging constitution of GETE—Held, recessity fur toking views of defferam
committers was 3 step lowards moking the whole decision makeg process
framsparent—In multi fier spsiem i decizsion waking process, awtharity
edrmrwered o roke docision can aocept view expressed &y ome commites iR
preference te anotier for plotiside reavones - faes, diseretion properly
exereised—haffempe o comytitutn of GETE .:'.l’mr!'_p umerable—GF TE Fos

E gone by ofifeciive siandards—Criterion adepted by GETE mare rofiongi—
Lfeimarely the authority coneorned righely exaveized fts discration i farger
public interest—Privatization Polics—Centract—{overament contraci—
Evaluarion of bide—Conficdentiol and tensiiives mectings—Need o maintain

FECFECY.

F Words and Phroses:
Expressions comtract’ and “diseretion —Connotation of

In furiheranee of the privalization palicy of The Government of India,
“Invitation To Regisier An Expression of Interest™ was issued for
privatization of #we airports of Mumbai and Delhi on a jeind venlure basis.
The bidders were inviied fo bid oo certain basis 2nd patfern. The iendering
process invadved two tiers, i.e., Expression-cum-Request for CQualilicating
and a Request lor Proposal {RFP). At the REP stape, evaluation was
carried oul it four stages. The Nirst twa stages involved verification in the -
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nature uf mandatory nerms. The third stape was technical evatuation
stage; and 1he final stage was financial evaluation stage. Before approval
of {ransaction document by Empowered Group of Ministers (FLOM), RFP
documeits of iwe airports were forwarded to the bidders, Thereafter final
transaciion decuments were Torwarded to the bidders. There were six
biddecs for Dethi and five bilders for Mumbal, Bid evaluation was
entrusted ta Global Technical Adviser, Legal Consultant and Financial
Cobsultant (GTA, LC and FCY which was alge described ag Evalyation
Committee {EC). The t1echnical bids were opened and a Government
Review Committer (GRLC) was constituecd (0 underlake an independent
review of evaluation report of bids of the two airports and restructuring
process preparcd by the Evatuation CommitteerAdvisers. EC submilled
their evaluation report. A Committes called as Group of Fminent
Technical Experis (GETE) waz appointed to review the Consultants’
Evaluation Report. Accordingly, GETE submitied ils reporis. On
31.1.2006, Exceutive Direcior of AAD infermed appellant RAL that GMR
woirld be given a choire of the twa airports and whichever airpors it
chooses it woitld be reguired to malch (he higher Mnancial bid, RAL wrole
to AAl alleging change of procedure and protesting against the same. 1
aleo wrgte 16 the members of the EGOM alicging filcgalities in
consideration of Lthe bids, and laler filed a wril petilion before the High
Court on 1.2,2006. On 4.2.200& GOI informed GMR and GVK that they
wcre selected es successTul hidders For undertaking the re-stroeturing and
modernization of the Delhi and the Mumbai airporis respcctively. M was
contended for the petitioner that the EGOM/! GO should have zecepted
1he recommendations of 1he EC and should nod have asked (he GETE 1o
twake lurther examination. It is submitied thal GETE did not examine the
queries refating (0 GMR 4 raised by the [MG and the redection of
te¢hnical qualification fram 80%% bo 50% was impermissible; that the
appoainiment of GETE itsell was illegal and unauthorized. On dismissal
of writ petition RA filed ithe presend appeal.

On the questions: Whether GETE's constilution was legal and
wheiher jurisdiction conferred on GETE has becn properly exercised,

Dismissing the appeal, the Crnutl
HELL: Per Posgyal, J

1.1. 'Discretion’ means when it is said that something is v be done
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within the discretion of the authorilies that something is (o be done
according te the rules of reason and justice, not acecording to private
apimton: accurding to law, and not hemour, 11 s ko be not arbitrary, vagpe
and fanciful, but fegal and regular, And if owst be exercised within the
limit, t¢ which an honest man, compelent o the discharge of his office
pught to continue himself, |£32-0[

Ramii Dayaneala & Soms (P Lid v, frvest Impors, [1981] 1 SCC BO;
Dhterandhar Frdjddﬁr'ngh Y_ Jere Prakash Limiversiy aned ek, [Z00L] & 5CC
534; Kwmaor Mandel Vikags Nigem Lid v, Girgg Shonkar Panl and Ors.,
|Z00L0} 1 BCC 1B2; Siben Kumor Mool v, Hingusion Petralewm Corporation
L, AIR [1995) Cud 32T, Man Mol Sharea v, Bikaner Sahkori Upbaokra
Bhardar. AIR (1999 Raj 13; Rekha Bhusin v, Lion of India. AIR (1998}
Dl 3td; Mavoral fmigrance Ca Ltd v, Keshav Bafadur, AIR (2004} 5C
135 1; Kyrsaun Manda) ¥Vikgs Migom Lad v, Dicta Shanker Fand, 12DH ] | 3CC
182; Fausimphani v, Umon of Tndia., AIR (1967) 8C 1427 and Commissioner
af fmeonre-tax v. Mahindra and Mohingra L, AIR [1984) 5C 1182, referced
L

Breem v, Amadgamated Emrineerving Urion, {1971 L AN ER L1148 Chief
Conxtable of Warth Sales Podoe v, Evans, [1982] 3 All ER 141; Susannah
herg v, Wakgffeld, (1821) AC 17); Sarp v, Walkcfield (18%1) Appeal Cases
L7 Mindson amd Kersey, (1080} 8 How 56 Tr 57 £ v Ko 52 LIMC 90;
Lee v, My Ran!'wqy Co, (1871) LR & CF 576; Morpore v, Meorgan, | B69,
LE I P & M &d4; and Jorcfaer v, oy, (1885) 29 Ch D 50; Johe Wilke s
case, (1970} 4 Huer 3528, Cunncdl af Civil derwice Uinfons v Mirister for
the Civif Service, [1984] 3 ATLER.935; Sharp v. Wakefiefd 1891 AC 1TY,;
fee vo Budge Beibway (o, (1371) LR & CP 576 and Morgar v, Morgon,
(1869} LR I & M 644 and Serderes v, Hopieood, (19253 AC 578 and 7 v,
Hilkes, (1774) 93 ER 227, referred 10,

1.2. The authoriry in which » discretian is vesled £an be compelled
L exercise that discretion, but oat b exercise it in any particular manner.
1451-C|

Tire principles can epnvenienily be prouped in two main categories:
{i] Failure Lo exercise a discretion, and (i} excess ar ghuse of Jiscretionary
puwer. The two ¢lasses arve nol, however, mulually exclusive, Thus,
diseretion may be improperly fettered because irrelevant considerations
have heen raken jnto aceount, and where an authority rands over its
discretinn to anather body it acts witre vires |451-E-F)
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FerffTetd v, Mimister of Agricelturs, Fisheries and Eond LA (1968) AC
07, referred 1o,

L3. {Ine of the points that falls for determination is (he seope lor
judicial inlerference in matters of adinistrative decisions. Administrative
action is stated ta be referable to broad area of Governmental activities
in which 1he repositories of power may exeroise every olass of statdipry
Menction of exeentive, quasi-legislative and qoasi-jodicial nature. It is {ritc
taw 1hat exercise of power, whether legislative or adminisirative, wil! be
sel aside il there is manifest error in the cxercise of such power or the
exercise of the power is manifestly arbitrary. In the realms ol gantrasi,
varipus chawees are available. Coniparison ¢f the respective merils, offers
afl choice and whether that choive has been properly exercised are the
deciding faclors in 1he judicial review, [450-H; 451-A-B; 460-1¥]

Stewer af P, and Ors. v, Reousogar Power Co. and Ors,, AIR [V98R)
8C 1737, relied on.

1.4. The Courl will be slow to imlerfere in such malters relating Lo
adrinistrative Mnctions unless dectsion is lainted by any vulnerability like
iflegality, irrationality and procedural impropriety, Whether action falls
within any of the catepories has to be estzblished. Mere assertion in that
regard would ot be sullicient, To armive 310 8 decision on “reatonalilengess™
1he Court has to find out if the administrator has lelt oul relevant faclors
or takes into account irrelevant factors. The decision of the administralor
must have heen within 1he four corners oF the law, and not one which no
sensible person could have reasonably arrived at, and must have been a
bona fide ane. The decision ¢ould be ppe of many choices Gpen to the
awihorily bat it was for that authority to decide upan the choice and nit
for the Courl o subsiitule its view. To characierize a decision of the
administrator as “irrational™ (he Court has to hold, on material, that it is
a decision *50 outrageons™ as to be in tolal defance of lugic or moral
standards, In #ssence, the 1est is ta see whether there @5 any infirmity
the devision making process and not in the decision ilsell

[452-H; 453-A; 434-4, B, H: 435-4|

focfrgn Babwore Comstrnction Co. Erd v Ajme Kemgr, |20003] 4 SCC 579
and dse Foundarion & Constenction Lid v, Frafalper Hoawse {orstraection
i Lrd peef Oes [1997]) 1 SCC 728, referred to.

Assaciated Provincio! Picture ffonses Ltd v, Wedweshury Corpn, KB
229 AILER 682; £ v. Secretary of Siate far the Home Department. ex parie
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Doly, [2001] 3 All ER 433; R fMahmood) v. Secretary of Stote for the Howe
Depi., (200671 WLR 840 and Huamg & Ors v. Secreiary of State for the Home
Peprartmant, 12005] 3 ALl ER 435, referred 1o,

2.1, [ the instand case, though 1he High Court seems to have noted
that the EGOM has absolute discrefion, it bas really not held that the
diseretinn was unfettered. Fn fact it bas on facts fownd that the d:s:retmn
was properly exercised to make some veciations in the terms of RFI"

|4]'.|'-E-Fi’

2.2, In the multi tier sysiem iz the decision makieg precess the
authority empowered to 1ake a decision can accepl the view sxpressed by
one committes in preference ¢ another for plausible reazons. It is oot
bound te sccepl the view of any committee. These commitizes, it.needs
no emphasis, are conslituted 1o assist the decisicn making authority in
arriving at the proper decision. It is a maiter of discretion of the authorjty
Lo wrodify the porms. It & nol 2 case of absolube diseretion. While exercising
the discretion, cortain parameters are to be fellowed. |[432-C-IH

2.3 [t is to be noted that the ltimzte asiharity to take the decision
in Lthe matter was EGOM. 1t was within the powers of EGOM 1o decide
as to what inputs it can 1ake note of and the scurce of 1hese inputs,
Therefore, The ntcessiry for eaking views af varigus committees £0nstuted
appears 10 be a step in the righl direction. This was a step which appears
to have been taken for making the whole decision making process
transperent. There was no question of baving the view of ane Committee
in preference 10 anolher, EC was 8 Committee corstituted as & part of
the decisicn making process like olker Committees viz, CRC, COS and
IMG. [432-A-B|

Crafes Seamnte Law, 6t Edn. P, 113 and Corpus Juris Secundum. Vol
17, pagx 289 and “Advarced faw Lexicon” by P. Ramanath Adyar, referred
to.

2.4, Coming lo ¢he consiitution of GETE, ne mala fides are alleged
against the members. About the conslitution ol GETE, the stand is clearly
uitenable. |457-F|

3.1. So lar as evaluation of the marks as dene by EC is conceroed,
GETE hus given reasons for altering the marks allotted which uliimately
led to the nen-qualifscation of the appeliant. There were lour identified
areas where it was nded that the EC's approach in ihe evaluation exercise
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was inctasistedt with the terms of the BRFP. Essentially there were fiour
instances of rewriting of priorities and weightapes ag rontsined in the RFP
and valuation was then made by the EC on the basis of these re-writfen
prioritics and weighiages, |437-0G; 418-0-F]

3.2. IFEC felt that the priorities and weightages as indicated in the
RFP were inappropréate, it sheuld have requested AAIFGOI o amend the
RFP before the bids were received. Interestingly, the modifications were
resorted to after the bids were opened, That is the priecipal reason for
which EGOM appears 10 have soughl views of the CO% and (he TOS was
equally entitted to invite a grup af experts 10 examine the mairer.
[447-G-H; 448-A]
3.3 The GETE's report shows that even (aking the said four
medilications led to some of the bidders getting more marks, GVEK and
others did not cross the bench mark of B0% and even afler exclusion of
these muarky GMR bod more than 80% marks. I was onby the appeltant
who crossed the threshold of #0% an account of these four variations and
felt below 80% when the cffect of these four variations was excluded.
[449-E-F|

3.4, Departnre trom the REP made by EC after opewing the hids can
ressansbly raise a douty that EC knew that the modalilies wonld benehit
tke appeilant. CETE'S report shows that it envnciated the principle to
carry gut as exercise that wontd be more in the nature of validation
dealing with the four variations made by EC. GETE also noted thai ceriain
issues can be mare satislactorily addressed by process of validation that
wourld imvolve o re-allecation of marks, on the assessmenl made by the
EL ol ihe bids albeit in a manner that would be consistent with the RFP,
It essentially was nol an exercise of re-evaluwation but of 2 re-allocation
consistent with RFP. [449.G.H; 450-A-B|

3.5 As moted in GETE"S first report, its atlempt was to assess whether
EC bad assigned weightages and marks in a logical and iransparent
mannet 1o the sub-factors and whether there had been gny bias in Favour
of or againsi any of the bidders while assigning macks, with reference ta
the RFP. While making such ¢xamtination, the issues raised by che
members of [MG were kept in view, but as stated in the reporl. GETE
was not selely guided by their views. Though the First repor itsell indicated
the rexaons 25 to why 1he cvaluation process conlaiting Lhe moderaticn
exercite was not undertaken in respect of hidders, as desired by EGOM,
GETE did vo and submitted it secend report. Undispatedly, GMRE crossed
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the bench mark of 80% in respect of both- the bids while others did not.
- [45C-0]

l.6. Weightage introduces 5ui|jetlivil}', GETE has ponc by nhjefli\fe
standards. The criterion adopted by GETE appears to be more ratinnal.
1t proceeded with the idea thar more chjeetivily was necessary. So it has
called Lhe process to be validation process. [461-B] .

4. Challenge has been made by the appellant to the lowering of the
bench mark. ILis to he noted that the appellynt had eamé inty the 2one of
consideration only because of lowering of the bench mark as otherwise
afler the madifications were made by GETE, it had not erassed the bench
mark. [453-E] .

5 At regards the appellant®s gland that il none was lound eligible
on the hasis of 8% bench mark, Lthere should kave heen'a fresh ad, it
has hepn pointed out that the number of bidders was swall. The bidders
after opening of the bid kndew the merily and demerits of &il the bids, There
was an urpgency for early completion of the airports Keeping-in view the
201 Cotamanwealth Games. [450-F-())

6.1, There was no stand beforé ihe High rl:;ﬁ.lr‘l.ilfhﬂl the appellant
wanled to match the bid. Even if it is ﬂthF’ltEﬂ for' (he sake of nrgum:nt
that it was no urged, it would have ng cuhﬁl‘:qutm’:t The argumcnl that
2s MR has been allowed 1o maich the Mnancial dealmg ul‘appellant for
Mumhbai airport, the same mcdality should have béen 3dd:||1led far 1he
ether bididers, cannot Ire accepied for the s:mplc reason that when bench
mark is crossed, financial consideration is the delerminative faric:r_'l:rém use
of reverue sharing, The safety valve is' the OMDA. The ranlci;ig bectmes
irrelevant afler the bidders have come 10 (he arena and then finally ihe
Muaneiad bid which determines the ulhmatc bid. [459-H; 460-A- H, G|

LT

6.2 It is ta he noted that if no one was qualilied; rwo altcrnnmﬂ
were available ¢ither o scrap ar abandon the process &nd second to re-
conduct the tenders, The pracrical eompulsion which made the choice
avaidahle cannol be termed as perverse or lacking rationalivy. [460-F]

T - . [

.1 1t is to be noted that Clause 5 5. deals with a srtuatmn ol the
same hidder being the highest bidder lar both 1he alrpﬂrts It proceeds
on the basis that there would be another eligihle bidder for 1he ather
airport and on thar basis the procedure 1 be aduple_ﬂ has been prtscr_ii;led.
It swchy 2 sitluation 1the bidder whe would be succossful ie. the -highnst
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bidder would be asked to take the airport when the difference hetween
his bid and 1he next higher hid is greater. Such a procedure could be
foMlowed where there is second valid bid a1 1he final phase. This procedute
does naod deal with a situation where there is only vne bidder with valid
bids fur both the airports. Tn such a situaiion he hecnmes the highest bidder
for both the airports and for that reason alone, the question of evaluztion
al Tinancial bid arises, [461-E-G]

7.2, Il the RFP was (o gonsider ai the final phase of evaluation there
wauold be only one bid for each of the airports. [n 1hat event, there would
be no question of finding out dilference between the various bids ar
comparing bids. That left no optien with the EGOM buc to either vary
EFP or 10 award one of the airports (0 GMR and to cancel the process
for the Seiond or cancel 1he entire process. The latler course would not
have becn in larger public interest. Therefore, the EGOM exercised ity
optign. |461-H; 462-A]

Runincg frternational Lid v. LV R Corverucrian Lid gad O, | 1999)
1 5CC 491 and Masier Marine Sarvices (P [rd v, Mewalfe & Hodpkininn
P Lid and Amr., {2005] 6 SCC 138, referred 1o,

R v. Depariment af Coastitutraeal Affres, |2006] A ER (D) 101,
referred 1o

T3 005 tn be noted that in respect of bogh the appellant and the
CETE wherever subjectivilty erilerion i imvobeed, GETE has not dealt with
1h¢ same¢. The mandate ol EGOM was to validate and not to invalidate.
It was a pracess (or overall validalion and calibeation 1o apply the correet
standard. It is the texture of the tendered docoment which is of paramount
importance. EC has changed (he texture whereas GETE did not de it 1t
needs no emphasis that uneven denomination breaks the inlegrity and
textures. |462-H; 463-A-B|

1.4, Terverseness in capnection with a finding of fact is an aspect of
mistake of law. In the “public law™ domain, in order to examine whether
the entire pirocceding before 1he appropriate aulherity is illegal and
wilhout jurisdiclion or the defect or infirmity in the order goes to the root
of the matter and makes it in law invalid or void, the matter may have lo
be considered in the light of the provisions of the particular statace in
question aed the laci-situation obtaining in each case. II the decision is
without juriediction, notwithstanding the provisions for obiaining reliefs

!
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contained in 1he Act and the “ouster clauses™, the jurisdiction of the
ordinary court is not exciuded. So, 1he matier agsumis significance,
[463-C. F, G, 1]

Lnfon of fndia v. Tarachand Gugma & Sras, [1971] 1 SCC 486: AR
Amthilay vo KBS Nopak, |1988) 1 SCC 6025 B 8 Shreeram Purga Prosad ond
Ferenrchand Nursimg Das v, Sertfement Commission (1T & WT), 1989 L 5CC
628: N Pordhesarachy ¥, Controfier of Coplited Foues, J1991] 3 SCC 153;
Apsociated Engineering Co, vo Gove of AP, |1901] 4 SCC 93; Shiv Xumar
Chadha v. Municipg! Corpr of Defhi [1993] 3 8CC 161; M L Satki v, BLP
Kepree, |1972) 2 SCC 42T, Hari Prasud Mulvhamker Trivedd v. V.8 Raju amd
Grs., |1974) 3 SCC 415 and Majurfal fadusirres Lid, and Ors. v, Union of
fadia and Oer, [1997] § SCC 536, reflerred 10,

& ran) v, Secrclary of Stare, (2008) EWCA Civ 982; Anisminic Lid
v, Foreign Compensation Compssion, [1%69] 1 ALL E.R. 208; &' Reilly v,
Mackman, [1982] 3 Al E.R. 1124; Be ~, Hafl Universing Fisitor, 19931
All E.R. 97 and fv; Racal Communications Led, {1980] 2 All E.R. 634,
referred to.

e Smuk. Woalf and fawell - fudicial Review of Adwinisirative Action
{1995 Edn.) p. 238; Halsbery's Lows of Engfand {(4¢th Edn.) p. ][-f; Sir
Hifliam Fode, Adminisirarive Law {Tih EdnL), 1994 De Smath, Judicied Review
uf 4 danimesrratinve Action-ecitod a1 Lordd li"rJrJ.ffand_fclweﬂ, Q L Prf.!ﬁ-_‘,].’.fﬂr .ry"
Fublic Law, Sih Edn 1995 “JSurisdiction, Fires, Line and Faer” pp. 223; 'The
Mamre of fudicial Process' By Benjamin Cordozo, referred 1o,

Admisesirative Low, 7k Egn {1994), by B R Wode and O F Forswh,
reflerred io.

& The plea of the appellant that the expression *contzet” ohyviously
means an illegal aitempt For bribery ete and cannof siand on the way of
suhmissinn of documents for consideration, is clearly untenabie. Though,
there is no penal clavse far suek bieach it poes agaist the very concepl
ol fairness in the progess apd evaluation of bids. Whalover documenis are
te he submitted are clearty stipulated. Any attempt to cake advantage of
any newspaper report, clearly falls foul of the mandate that there shatl
aot be any contact with any purson involved in the process of selection. it
is unusual thai the RFP did not make such g contael is a facior for
disgualification. This is to be Kept in view in future tenders.

[471-H; 472-A-R|

9. It appcars that whatever has been discussed in the various
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mestings apparently found its way dutside. Who was responsihbe for the

leak is not very clear but it is wol 8 very healihy (rend. The meetinps were

highly confidential and sensitive in nature dealing with global tenders.
HL6-F]

FPer Kapadia, J

L. I Order 1o se¢ whether the EC had exceeded il§ ausharity in the
assessment of technical pre-qualification, it has te be borwe in sind that
in the seoring system objectivity has an important role to pley, and
Hlentificadion of factors (imcluding sub-Taciors), alloeation of marks 1o tach
of these factors {including sub-faciors) amd piving of marks are three
distin¢t and dilfcrent slages. Clavse 5.4 dealt with aswessment of 1echebeal
pre-qualification. Under that clause a scoring system was to be applied
based on the assessmeal of the Terms of the Oer against 1he Technical
pre-qualification criteria. [t furher stipulated thac assessment shail be on
absolute basis and not relative a5 beiween the olffers. Under the said
aystem, each factor had to be allocated certain murks. Objectivity had to
be provided in the allocation of marks {and not in givieg of marks) 10 ¢ach
factor (fneluding sub-fagiors) This was not doae. Tt may be seen thal RFF
required certain marks to be allocaled for ahsorplion of existing siaff,
Greater the absurption, higher the marks 10 be piven. In 1he preseat case,
the ELC ¢hanged 1he Mactor, namely, “absorption of employees™ to the
cvergll gpproach. This led to change in pricrity. Similarly, in the RFF,
ihe Facior earmarked was “property development™ which EC compared
to “infrastructure development™, Experietice in property development &
different lrom experience im infrasiructore development, Similarly, RFP
had given weiphtage to acrosautical, revenues, revenue whereas in
allocatian of marks, E.D, gbliterated the difference hotween aeronautical
and nan-séronaut ical revemees, Thus, the objectivity which was 1he
underlying principle in clawse 5.4 is compleiely lest either by expanding
the enumerated factors like aeronauticsl reveaue, overall capability vis-
a-vis capacity to absorb exisling work-Force and comparison of propercy
development with infrastructure develapment or by allocating un-even
marks to sul-factors. EC had no bwsiness to expand or narrow down the
scope of any of (he above Tactors as i1 was bevond its awthority and
contrary (o the scoring sysiera. [472.-D-H; 473-A-B|

CIVIL APPELLATE JURISTHCTHOMN - Civil Appeal Mo, 23] 5 of Z006.

From the Judememt and Order dated 214 2006 of High Cowrt of Deihbi
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at Wew Delhi, in WP {C) No. 158120046,

Mukut Rohtagi, Soli ). Sorabjee, Sawrabh Kirpal, Mahesh Agrawal,
Manali Singhal, Mikhil Sakhardande, Rishi Agrawal and E.C. Agrawal For
the Appellant,

Gopal Subramanium, A.5.G., Harish W. Salve, R.F Nariman, 1.
Mageshwar Rao, K. Parasaran, K.K. Venupopal, V. A, Mohta, Dr. A M.
Singhvi, B.N. Karanjawzla, Gopal Jain, Ramesh Singh, Anker Chawla,
Meenakshi Grover, Ruby Singh Ahwja, Pragva Singh Baghel, Gavair
Goswami, Akshay Babu, Manik Karanjawzla, M. Kini, ¥.B. Jeshi, T.5
Munhy, Szket Singh, Siddharth Apgarwal, Senthil Jagadeesan, Awl Sharma,
Munish Sharma, Ravi Verma, Ashish Ahuja, Amit Sethi, Milanka Chaudhary,
Prashanto Sen, Haripriva, Yibhuti Kabra, Devansh A. Mohta, Sonam Sharma,
Milznkanta Wayak and M.A. Chinnasamy for the Respondents.

The Judgment of the Court was delivered by

ARLIIT PASAYVAT, ) Challenge in this appeal is to the judgment of
g2 Division Bench of the Delht High Count. Decision wken v a group af
tinisters in 2 mater of joint venture partnership as 2 part of the privatization
policy of the Government of India was assailed before the High Court.

According Lo the appellant, the project has w be grounded becanse of
several major defects which would render the project, 1ake offl disastrous.
The respondents on the other Rand comend thal minge techinical flaws, iFany,
have been reclified belore the ullimate decision was taken and the project has
been rightly held to be in 2 fit condition to take off.

The key players in this dispule arc M‘s Reliance Alrports Developers
Pvt. Ltd. {in short ‘RAL’Y, Swports Awhority of [ndia {in short "AAl'}
Government of [bdia (in shod "GO, GME Infrastruactures Lid, (im short
GMRYY, GVE Industries Lid, {in shorp "OWEYL

Background lacts sans unnécessary details are as follows:

As g part of the GO's avowed pelicy of privatization of siratcgic
navicnal assets, the firse slep appears to be privatization of two airports ie.
hMumbai and Delbi on a jeind venture bagis. In March, 2005 AAY imitiated
pracess ta consider modemization of Delhi and Mumbai Awpors on the
basis of an earlier decigion taken on January 12, 2000 by the Union Cabinet
relating to re-struciuring of airpans of AAL fhreweh long term leasing roule.
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On 11.9.300% the GO approved resiructuring af airparts of Mumbar and
Delhi through jeint venture (shortly called "JV7 roule and constituted
Empowered Group of Ministers {in shen "ECGOM”) 10 decide the detailed
moddalities including decizn paramietess, bid evaluation criteria cic. based on
which JV partmers were 1o be selecied, It was required fo submit the final
proposal for Governments approval, An Imter Ministertal Growp (im shart
IMG') was set up to assist RGOM for re-structuring of two airponts. The
same was set up under the Chaimnanship of Additional Secretany-cum-Financial
Adviser of Minisiry of Civil Aviation. Subsequenty, on 13 6 2004, EGOM
was re-constituted under the Chairmanship of Migister of Defence. T
12.10.2004 (MG was re-constituted vnder the Chairmanshin of Secretary,
Ministry of Civil Aviglion, On the basis of recommendations made by MG,
EGOM approved appointment of Global Technical Adviser, Legal Consultant
angd Finanvial Consultant (called GTA, LC and [C in shod respestively).
They were Airpont Plamning Ply Lid., Amarchand, Mangaldas and Suresh A
Shroff and Co. and ABN AMBO Asia Corporate Financs ([ Pvi, Lid (i
short Adrplan, AMSC and ABN AMRO respectively). The Consultanis
preparcd thelnvitation To Register An Expression of [nterest {shorly called
‘TYREOI'Y and the same was endorsed by IMG., Subsequently, LoOM
approved the same. On 1723004, ITREOL was iszued for the two airpors.
Begueasl for propasal was ronted by AAL and the bidders were invited to bid
an cenain bagsis and partern. The tendering process involved two tiers, ¢, an
Expression Cutn Request For Qualification {m shart "ECROQ"} and 2 Regues
for Propesal (in short "EFP'}. At the RFP stage, evaluation was carvied out
in four stages. The first o stages involved verification in the natuee of
mandavory norms. The third stage was 1echnical cvalualion stage and the
fingl stage was financial evaluation stage. On 15.2.2005, EGOM finalized
and approved key principles of RFP and draft transactien documents. The
RFP documents were issued on |.4.2005,

Certain changes to the draft transaction documents were approved by
EGOM. Befare such appraval, RFP documents of the twi ditports weps
Torwarded to the bidders. On 3082005 final transaction docaments weee
forwarded 10 the bidders. The deadline for submissions of bids was fixed as
4.92003. There were m fact sin bidders Tor Delhi and five bidders for
Mumbal. On [9.9.2005, a meeting of IMG was held relating to methodology
for evaluation of offers and evaluation criterig ion RFF documents, IMG decided
that &id evaluation on all parameters shall be carricd out by a composite team
of GTA, LC and FC. [MG also decided to set up 2 review commitiee 1o

(i
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review the evalvation canied om By GTA, LT and FC. The sarne was alio
described as an Evaluation Committee {in shern ‘ECY.

The technical bids were apened on 22.9.2005. On 10010.200%
Government Review Committee {in short "GRC') was constituted to undertake
an independent review of evaluation report of bids of two airports and re-
sleucturing process prepared by the Evaluvation Committee/Advisers, The
Consultants submitfed their evaluation reperl, GRC held its metting on
231012005 and 24.11.2005 1w review the Consultants’ Evaluation Reports.
GRC endorsed the views expressed in the Consulianis’ Evalualion Reports.
Cenain queries were raised by members of the GRC and the Consultants
clarified the position s¢ far as the queries are concemed In the Evaluation
Repart a list of evahuation criteria where a different approach has been adciplnd
by the Consultants was indicated. On 1.12.2005, GRC submitted its repart to
MG, In the meeting of IMG held on 2.12.2005 reports of Conzultants and
GRC were placed. Consullamis made a representation (o the TMG. The majority
members Felt that the terms of the RFP had been adhered to and there had
been sufficieny transparency in the process. Tt is ta be noted that one of the
members who was the member of the Flaoning Commission had recarded his
persenal opinion. Majority of the mambers of the Commities Felt that if the
entirg bid process was transparent and GRC was satisfied with the process it
winild not be necessary o £o by the advise of the member of the Flanping
Commission and the linal decision should be left to the EGOM, The matter
wis placed before the EGOM on 5.12.2005. EGOM directed MG to undertake
an independent review of the Consultamis’ evaluation with GRCs assistance
and give a elear pecommendation to EGOM, It was noted that the bid
documenls conld be made availablc to the MG and they couwld seek
clarification from the Consultanis. It was fell that there was no nesd for
chanpe in the evahation criteria 2s stipulaled in the RFP documents. It was
stipulated that IMG would not undentake any fresh evaluziion or allocate
marks for any of the criteria and Finally the mandate of IMG will be restricied
to ascertain as bo whether it is in agreement or otherwise with the asscssment!
findings and allocation of marks acrass various criteria in respect of various
bids, IMG was required fo complele the exercise in rwo weeks. On 6.12.2005
a meeting of the IMG was held, Bid documents were shown 1o Ihe members
of the IMG, Another meeting was held on 122005 and the Consultants
were directed to re-work the marks matrix by strict adberence to REP norms.
On four days e, 12th, 13h, 14th and 16t December, 2005 meeting of 1MG
was held. In the meeting queries were raised by IMG members as to whether
evaluation was consistent with the RFP evaluadion criteria and the answers
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piven by the Consultants. On 28122005 RAL wrole 1o the Chajirman, EGOM
cefticizing the SKYTRAX Report and denying that Consultants acied in an
mmpropertiascd manaer or thal the technical evalualion conducted by the
Consultants was flawed. RAL wrote anciher letter on the same day to the
EGOM pointing our its alliance with intemational players.

On 21.12.2005 EGOM mel to consider the views of the IMG. It decided
that a Committee of Secretaries (in short “COS') should be sef up to advisc
the EGOM on all issues relating to the restructuring and modemization of the
rwo airports. The COS was required to consider and recommend the selection
of appropriate JV bidders for eaecuting the works related thereto. The CO5
was 5ot up by order dated 21.12 2003 1o assist the EGOM. it met and decided
16 scl up two members Commiltee consisting ¢f Mr, Srccdharan & M
Sevadasan (hereinafter described as Sreedharan Committee or Group of
Eminent T¢khical Experts (in shoo "GETE'} v recowimend to the COS on
the gverall validation of the evaluation precess including calibration of the
qualifymng cut off and sensitivity analysis. ‘“GETE" was zecordingly appainted
ta review the Cansultants, Evaluation Report (in short "CER') on 27.12.2005.

"RAL wrate 1o the Ministry of Civil Aviation {in shont *MCA") asking that
eopies of its letters dated 20.12 2005 be forwarded to the GETE.

ABN AMRO wrote a lerer reparding clarification sought by MCA on
derarmination of bids attached to the criteria used in the techoical
prequalification of bidders for the two airperts. GETE submitted its report on
T L2006 A meeting of the OO8 was held on 912006 {n 1212006 a
meeting of EGOM was held where GETE's rpont was considered. EGOM
felt that the GETE had apparently done the evalualion of all the hidders as
is evident from the conclusion drawn abeut status of the other bidders in para
4.8 of its report. No details of revaluation were available about the other
bidders, ag have been provided in respect of RAL. EGOM therefore decided
that in order to rach a definite concfusion, GETE was to be requested to do
2 similar revalvation cxercise in respect of other bidders. Supplementary
report of GETE was submitted on 17,1,2606. On 23.1.2006 RAL Airport
Operator wrote to the GOl asserting that it had the requisite qualification, On
24.1.2006 meetinz of EGOM was held and several decisions were taken. On
28.1.2006 RAL wrome to GOI asking it to adhere to the RFP norms. On
3012006 AAL wrone o the bidders jnforming them thal the final bids were
e bt opened on January 31, 2008

Cn 3112006 Executive Director of AAl informed KAL thal GMRE

C
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would be given a choice of the two airparts and whichever airport chooses,
it would be required w match the higher financial bid, On that day iself,
BAL wrote o the Al alleging change of procedure and protesting againg)
the same. Later on, the financizl bids were opened ihal day, A report was
submitted by the Commitiee openirg the Ninancial bids. RAL amain wrote to
the members of the EGOM alleging illegalities in consideration of the bids.
On the next day again RAL wrote 1o the members of the EGOM regarding
the events that had transpired during the apening of bids. AA] wrote to RAL
semting out the procedure fallowed while opening and evaluating the financial
bads.

Writ Petition was filed by RAL kefore the Dielbi High Cowrt on 2.2.2006.
On 422008 GO informed GMR and GYE that they have been selected as
suceessful bidders for undertaking the cestructuring and modemization of the
Celhi and Mumbai dirports respective'y and required them to fumish cohanced
bid bonds gpuarantees for Bs 500 crores. Both GME and GVK fumishad their
bid bonds guarantees of Rs 500 crores cach on &.2.2006 and B.2.205.

Cin 132006 Special Purpose Yehicle (in shon “SPY') was formed for
Delhi while on the nexl day SPV was formed for the Mumbai aipon. On
4.4.106 Operations Manazement and Development Agreement {in shor
"OMDA™) way signed by the concemed patics, Al this stage, it would be
appropeiate to take motc of what has been described as OMDA. Sharcholders
agreement with GME and GWVE was signed. Consequently 26% shares in
SPY were allowed 10 AAL and T4%% shares allofed o GMR. Similarly. 26%
shares in 5PV were allofted to AA] and 74% shares allotted to GVEK. -

By the impugned crder, RAL's writ petition before the Delhi High
Courl wat disenissed by onder dated 1142006 .

The primary stand of the appellant is that the EGOM/GOI should have
accepted the recommendations of the FC and should not have asked the
GETE to make ferther examination [t is submitted that GETE did neot exarmine
the gueries relating to GMR as raised by the 1O and the reduction of
techmical qualification from 0% to 5073 was impennissible. [1 s also submined
that the appoiniment of GETE itself was illegal and unauthorized. The High
Court procecded on the basis as it EGOM had absolute discretion in the
makter of choosing the modalities. 1 is abso submitied than the uniform patiem
of assessmenl has nod been done and while reducing the marks so far as the
appellant s concerned, similar proceduce has not becn adopted so Jar as
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{iMR and GVK are concemed. in the inilial assessment, only the GME and
the appellant had crossed the bench mack. I in respect of one airpord GMR
was given the option of matching the financial bid of the appellant, in respect
of the ather airport similar option should have been piven Lo ihe appellant
who was at the relevart point of (ime apd even now wiliing to match the
financial bid of GVK. There was no justification for reduction of srandard
from B0%% to S0%, padficularly when at all stages EGOM had emphasized
that there shall no b2 any compromise with quality. The arpument thar any
hidder who had ¢possed (he mandatory requiremeat stage would be competent
o execute the contract is completely erroneous since in than case thers was
no need to fix the high bench mark of 280%. Appellant had scored over 8004
on the development side and fell short of mereby % legs than 0% on the
manzecment side. The award of contract to the third ranked bidder i.e. GVK
whio had scored only 59% on (he development side and whose bid had been
adverscly commented upen by all committecs is against public interest. The
bench mark of 80%% had been approved by the REGOM. The EC expressly
recommended againsi lowering the bench mark and the EGOM in ils mecting
on 5122005 had also wanted the bench mark tn remain at 80%. GETE had
also nol recommended lowering of the bench mark,

The constitution of GETE was without jurisdiciion as it was outgide the
RFP. Allcgalions made by the respondents in the arguments that EC wayg
biased are not Factwally comrect. As noted above, GETE was non compelent
tey dead wilh the isstees refating Lo atrports and, therefore, it was nol a competent
body to express any view. GETE's evaluation of appellants bid was wrong
and it showld prot have interfered with EC's evaluation. Different weightages
were Juslified in case for criteria 1,2.2 and 1,2.3 and also in respect of crileria
3.0.1and 3.1.2. GETE's view as regards non zeronautical revenue being less
than 40 is not correct, Jis view about the lack of experience of operaring
in a nen-OECD country is also erreneous, The marking syslém for sbsorption
of AAl employees as done in the case of the appellant has been wrongly
interfered with.

Appellant has contended that EC has piven marks on the basis of RFP
parameters. Accerding fo it the parsmeters were Tixed by the GOl ar the EC,
The question is nol of allotling marks, the real issue is whether right parameters
have been applied. It has been emphasized that the other Commitiees consisied
of mainiy bureancrals or persons with inadegquate technical knowledze, enly
the EC was an expert body and, therefore, its view had to be given primacy.

ey
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GME had qualified in both the bids. Appeliant has contended that the
option of chgosing one of Lthe airpons should not have been given o GME
but it should have been allotied the Mumbai airon because of s supcrior
quality of bid in respect of the said airport. By giving option to choose one
of the airports, the fate of the appellant was sealed because in the mher, it
had fallen below the bench mark. Though in one case, appellant’s bid was
above the bench mark and its bid was the best amangst those who werc
below the bench mark in respect of the other airpoet, it has not bezn able to
gel any of 1he airports.

Despite the specific mandale GETE had nol examined the Queries qua
the ather bidders, Cbjeclive criteria assessment which was the foundarion far
GETE's decision kas no basis. In fact GETE itself had indicated that the
assesement was subjeclive in totality. By making an amificial distitction
batween Lhe subjective and cbyective gqueries, bhe real ¢ssence has been lesi
and unacceptable yardsticks have been applied. Queries made by members of
the Review Commitiee, comments of the EC, cemmeniz of the Planning
Commission's representatives and the various querics raised by IMG have
been either lightly brushed aside or not considéred by the GETE. The decizion

. for lowering of technical standard was arbitrary. EGOM should have examined
the conflicting reparts given by the experis. Since no reason has been given
by EGOM 1o adopr the report of the GETE by giving its preference over the
report of EC, same cannol be maintained. Report of GETE was not
independently examined, By reducing the bench mark, the zone of
consideration was enlarged and it was against public interest. Since different
vardsticks have been adopled and a partisan approach has been adopied, the
decigion is clearly unsustainable and is amenable 10 judicial review, Seloctive
examination by GETE iz not Aewa fide though oo personal allegation of mala
Jide is made against the members of GETE. Adoption of technical eriteria for
ane airpert and financial criteria for the ciher is not in accordance with Yaw.

In response, learhed counsel for the GWR, OVE, Union of India and
the AAl have submitted that the appeliant is trving 1o calarge the scope of
judicial review_ It is not & case of nen cxistence of power, It cssentially
relates w exercise of power. The appellant is trying to contend that the repon
uf EC was sacrosanct and GETE™s report was nol W0 be accepled, GETE has
formed s view as to how the allotment of marks made by EC was clearly
noL in line with the preseripicon made in the RFE, Marks have heen alloged
by EC on imatonal basis and even marks had been awarded when oo marks
were 10 be awarded. Even the EC while commenting upon the weaknesses of
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the airport devetopment plan of GMR itself had szid that the weaknesses
would be sorted oul al the stage when the master plan is drawn up. It i3
poinied out that EC on whose evaluation appellant has led great stress found
only one flaw with the plan given by GVEK Qe lack of re-use of existing
facilitizs und the high cost limits o assess it as medium. This is reaily a nen-
factlor, according to leamed counsel for GWE, because plan envisapes [resh
creation of asgels at Mumbai airport whose existing buildings are out-dated.
It is characterized as 8 lack of reuse as well as involving high costs. It is
pointed out that GVE's develzpment plan toak note of much larger amount
of fresh development of assets considermg that the existing buildings are om-
dated. It has alsa considercd that larpe sum of money for rehabilitation of the
slum dwellers is required as they would have to be re<hoysed if a realistic
plan for expansion of favifities and runways wus o be drawn up. The
development in each of the phases of the 20 years of projected development
was also 8 relevanl factor, There was departure by EC from the norms
varions cases without good reasons. Where there is such departure it shows
arbitrariness. This is a case which relates o judicial review of the exercise
af power and not the existence of power.

It is pointed oul that the basic fallacy n the argument of the appellant
Is its siress on EC being the only advisor to assist the EGOM in amiving at
2 decision. It ig submitted thar as righuy observed by the High Court, it was
a pant of multitier decision making process aond appointment of GETE is a
part of the process. 11 is pointed cut that though the appellant has challensed
the constitution of GETE, it, in uncertain terms, asked the GETE 1o assess the
malcrials placed before it by the appellant. The EGOM has given reasans for
the appointment of GETE,

The EC was not desipnated in the RFP as an external expert agency on
whase evaluation the Government was obliged 1o act, In faci at the first stage
aself GRU was constinited to review the evaluation done by EC. The tcport
of EC had no binding effect on the IMG much less the EGOM. The Asl
Tequired permission from the Cabiner for privatization of airpons. The ulimate
decision making authority was EGOM, Howevet, since Lhe decision making
process involved inputs from senies of “in howse" committees, this creation of
GETE is in fa<t 2 part of “in house mechanism’. This itzelf is clear from the
fact that several Commiltees were constiluted like EC, GRC, IMG and COS.
In view of the exisitnce of various tiers in the decision making process,
EGOM wha has delegaied (he power of Cahinet did not exceed the powers

D

by semting up the commitiees, 1f (he appellant's submission is accepled, even g
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the GRC, MG and COS being not the committees mentioned specifically in
the REFP, their constitution would be valnerable. This is certainly not a case
af the appellant and these were not exiernal agenicics. These commitiees form
part of the “in-house mechanism® for evaluation of the bids. Their reports
wepe o be used as inpats in the final decision makmg process aod thus
imparted 2 great deal of mansparency. Judicial review cannot involve evaluation
of the comparative merits.

it has also been emphasized Ihat the various diseussions in the
Commuittess established beéyond doubl that the Union of India wanted &
transparent process lo be adopted cansidering the fact that this was 2 first
case of prvale JV, It enabied the EGOM Lo take nile of vartious view points
and take the final deeision. These discussions strengthened the decision making
process and did not weaken it a5 contended by the appellant. It has alsg been
submitted that the conduct of the appellant 15 Wself contrary to the nomms
hixed by the RFP. Though if was specifically indicated that there shall not be
any contract with the authgrities connected with the decigion making process,
several limes appellant wrode ietters relating 10 maters which were wnder
consideration. [t baffles one as to how the appeflant had knowledze as to
what had transpired in the meetings. It was copveniently mentioncd that the
source of appellant's knowledge was “newspaper reperts”. The appellant
therefare has clearly vialated the porme fised by RFP and en that score
alon, its bid should bave been kept out of considertion. A person who seeks
raliaf on equitable ground should have clean conducl and swreptitious methods
adopled by it cannot be condoned and this, according to leamed counsel for
the respandents, is an additional Facter to dismiss the appeal filed by the
appellant,

lt appears that whatever has been discussed in the various mectings
apparenily found ils way oulside, Who was responsibie Tor ihe Jeak is not
very clear but it is not a very heslthy mend. The mettings were highly
conhidential and sensitive in nature dealing with global rwenders.

Varieus clauses of RFP which have relevance rezd as follows:
I. INTREOLDAUCTION
1.1 Purpase of this RFP

The purpase of this Document is to:

Ya-
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*  Provide an overview of the process foc Stage 2 of (e resiructuring
and modermization of Mumbal Airpoct Transaction;

*  Specily the terms and procedures governing the transaction
process for sclecting Joten Yenture Panmers and tor the Joint
Venture Company (J¥C) to be incorporated for the Airpart;

*  Specily the requicements for the preparation and lodgement of
binding offers and

*  Ctline the approach that will be vsed in evaluating Binding
CHfers.

Terms wsed in this RFP arc defmed in the Glossary section of this RIP.
2. Qeher Documentation ond Taformation
In addmicn to this RFE, Pre Qualified Bidders (POB) will be izsued the
following docwnentilion and malerial:
*  An Information Memorandum for the Airport;

*  Draft Trnsaction Documents for the Airrit (open for diseuassions
before firalising the terms and candivons);

*  Specialist Reports and AATD data substamially in CIF ROM form
with some docwments in hard copy form for the Airport.

A Al may choose 1o wpdate, vary of add to all or some of this infermation
(including this EFP) at any timc during the Transaction progess.

A separaie dacument will be provided vo POQR ouilining tiv times, dares
and venues of their scheduled meatings with the AAL the Airport manarement
tearn and parties of the GTT, as relevant and necessary.

1.3, Confidentiality

B receivine this RFP must have completed and retumed 1he required,
duby cxecated Confidentiality Decd.

POB are reminded thel infermation provided in this BFP and the
aecompatying docamentation package is covered by the terms al the
Cunfidentuality Deed and the Disclaimer set out herein, POB are also reminded
that they are nof to make any public statcments aboue the Transaetion process

)
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or their paricipatian in it
|.4. The Tramsecion

AAl s offering a long werm Operations, Maragement and Development
Avpeement W suflably quatified, cxperienced and resourced partizs 10 desigh,
construct, operate, maintain, uparade, modemize, finance, manage and develop
the Adrpert. The Successful Bidder will participate in a loint Ventore Company
with the AAL {and other GOT public sector entities) and smuch VT shall be
awarded the right Lo operate, manage and develop the Airport.

An overview of the indicative Transaction struclure 5 set oul in
Appendin G

The kev features of the Transaction are as follows:

*  The Gperations, Managenient and Development Apreement will
b for an indtial peciod of 30 vears with the IVC having the right
o extend this by a funher 34 vears, in accordance with the terms
and conditions of the Transaction Documents.

*  The Soccessful Bidder will have an injtial 74 equity inlerest
and AAl along with other GOT Public Seator Emiies, will have
26% equity interest in the 1VC

*  AAL will endeavor to contribute {withoul any binding
commitment) equity funds im cash in proporion o its equily
chare to assist the VO in funding working capital and major
developments upto a cap of Rs 5000 million (Ropees five
thousand millien) for the Adrport. 1 is AAT'S ntention W maintain
26% equity share capital in the IV

* Il AAlL along with other GOl Public Sector Entitics does net
wish to contribute o further equity calls, the 1Y Partmers wil)
cantribute the additional equity aod the equity interest, of AAl
and other GO Public Sector Enities will be correspondingly
redwced but the voling rights with regard to reServed board and
sharecholder mateers {as contained inthe Shareholders Agrecment)
will be preserved in the manmer set fedth in the Shareholders
Ajgrecment.

*  J¥C will have an Employes Amangement for a peried of three
vears wherely A&[ employees (other than those penaining to
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ATC and CNS departmenis)y postes at the Airporl on Effective
Liate ¢ontinue to provide their services at the Airport Further the
INVC wili be required, during ihe three years patiod to make offers
of emplayment in order to absorb a minimum of 40% {or such
higher percentage as committed by the Bidder) of the cxisting
AAl employees working at the Adrport excepriog (hose enpaged
in Communicalion Mavigalion Surveillance (CNS), Air Traflic
Management (ATM), Securily, as reduced for relirements,
resignations, transfers and death. Employment offers can be made
at amy 1ime ducng this Emplayes Arrangement Period but in no
event later than three {3 months prior 1o the end date of the
Employvee Armangement Period. Al the end of this Lmployee
Arrangement Period those employees who do not take up the
employment affers or who are not made such an cmployment
offer will retumn 1o 1he services of AAL Addittonal weightage is
prowided in Lhe evalwation process to Bidders who commit to
make affers af employment in ordar to abserh more than the
mitimum level of 4%, There will be a financial peoalty, as set out
in the OMDA, for any shortfall between the 40% or such higher
nomjnated peépcentags and the resul actually achisved.

Crue to-the public and economic impertance of the Airport 2 Stale
Support Agreement will be entered into between ihe 1V and
GOL The State Suppoct Azreeiment will address matlers sueh as
primciples of cconomic repulation, approvals, assistance with
licensing and coordination with eovemment agencies. Under the
Swate Support Asreement, the IV for = spegific Apord will have
a “Right af First Refusal {ROFR)” with regard to the second
aimort in the vicinity {cxcept i the case of a proposed new
airpart in/for Pung) on the basis at i competitive bidding process,
it which the 1% can also participate. i the event, the TV s noal
tha successful bidder, the 1WC will have the ROFR by matching
the first ranked bid in terms of the selection craeriz for the
second airport, provided the 1VC has satisfaciory performance
without any material defaull at the time of cxercising the R{FR.

[t is the endeavour of the AAKGO] that a State Government Suppart
Agreement will be emered into with the State Government of Maharashira
wherein the said Stale Governmenl wil| provide assistance on a best endeavour
basis on dealing with encroachments, reservation of land for seitlement of
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encroachments and assistance in making land available if required for
aeronautical purposes, surface land ransport access to the Airport, expediling
applicable ¢learances and the provisions, where applicable, of esscntial utility
services. However, bidders should note that the exact form aof the Stale
Govemment Support Agreemient and contents thereef will be decided upon
receipt of feadback from the said State Governmend. Upon eeceipt of feedback
from (he said State Government and finalization of form and contents of Lthe
State Govermment Support Agreement, the same will e provided o Pre-
ualifacd Bidders.

The IVC for the Airporl will have a fease over the [and and assets (with
cefain exclusions which are not limited only ro carve out assais listed in the
schedule to the Lease Deed) of the Airpont fer the tenure af the DMDA,

The JIWC will enter imto separate MOUs with varicus agencies such ag
Custams, wmmigralien, Health and Plant and Animal Quarantine to deal wilh
issues relating to space, performance standards, facilitation/coordination
mecharasm,

The IWC will be required to prepare a Master Plan far the development,
expansion and modemization of the Airpon, coveting a time period of 20
years as well as the pitirppte vision of the Airport al full aerénautical
development and 1o submit this for approval of MCA wihin the stipulated
fime frame as outlined in the Transaction Documents. The Masier Plan has
tor b consistent with the Tnnial Development Plan submitied as panl of the
Binding Offer. Therealter, the I'%C will be required 1o updare the Master Plan
every ten years (or upon occurrence of certain traffic trdgger events or as and
when circumstances warrant). In additien, each major development requires
the preparation and approval of a Major Develapment Plan sefting out the
proposed dedails of the develapment.

The Alrport, in recognition of its natural monopoly position, will be
subjected ¢o economic regulatory measures. The repulatory authority or the
G0 funtil such resufatary awthority is in place) will set a price cap for
acronautical charges and will be entitled to smpose other standards.

{rver the tenore of 1the GMTA, the Taint Ventore Company will pay boih
a nominal lease rental and 2 fec {consisting of an upfront fee of R3. 1,500
milliem (Rupees one thausand five hundred million) and an annwal fee expressed
as a percentage of gross revenue of the Airport) for the right to operate,
marage and develop the Airport. The fee will be calculared annuaily i
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advance on projected revenue, paid monthly and with an adjustment at the
erd of each guarter o reflect any difference between actual and projected
revene. Revenue for this purpase shall mean all pre-tax gross revenue of
IVE, excluding the following: {3) payments made by JVC, if any, for the
aclivities uhderaken by Relevant Authorities; (b) Insurance proceeds cxcepl
insurance indempification for loss of revenue; {c) any amounl (hal Actrues to
IVC from sale of any capital assels or items, {d) Payments and/or monies
collected by IVE for and on behalf of any sovernmenial authorities under
applicable law, Tt is ¢larified that annual fec payable 10 AAT and Employee
Arrangement cosis payable e AA[ shall not be deducted fron revenue,

2, GOVERNMENT QBJECTIVES, REQUIREMENTS AND REGULA TION
2.1 Kev Strategic Obecives

Key strategic objeckives of the G are:

World ¢lass development and expansion:

Ensure world elass phased developmient and expansion such thar the
IV meets s commitonents through the timely provision of high quality
airpart infrstnectare, on both the airside and landside. o mest growing
demand; and

Warld ¢lass airport management:

Ensure the creation of world class airport management ieam and systems
through the selestion of seriows, committed Successful Bidders with suitable
ofrerational expertise, managerial and financial capakility, Financial commatinent
and the commitment o provide quality zirporl services, in order to transform
the present Airpart i world ¢lass international amport.

2.2, her Troarsaction (dbjectives

In additien tn the key strategic objoctives, other Transacrion ohyective
inchude:

Timely completion end certainty of Transactions, with minimal residual
ricks.

Appropiiate financial consideration for the right to operate, manage
and develop the airpor.

11
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Smooth ansition of operations from AAR to JYC

Appropriate regulation - achieving economic regulation of aeronawrical
assefs (hat is fair, commercially and economically appropriate,
trensparcnl, predictable, consistent and stable while protecting the
interezts of wsers and ensuring that the Airports are operated and
daveloped 1h sceordance with world standards,

Fair and equitable reatment of AAl emplovees, including preservation
of accrued entitlements.

Driversity of ownership between Mumbai and Delhi Airports, (0 enhance
competition, encourage innovation and allow competitive
berchmarking, and

Ensure satisfaction on the part of passengers and aitlines by the
provision of quality services and the provision of State-af-the-art
facililies.

The GOI's key strategic and other Transaction objectives will provide the
means of establishing the bid cvaluation criteria.

2.3, Maragement and Development Requivements

Reflecting the focus on the simregic objectives, Bidders will be required
to presant as pan of their Binding Offer a2 fully detatled Business Plan and
Initial Dievelopment Man, as well as a Transition Plan and certain other
documents. These documents will be an imponant element in the selection of
the Successliel Bidder For the Aftport.

TERM OF REFERENCE

10, Scope ol work

i.l. The scope af work For (he FINANCIAL CONSULTANT shall
consist of the following:

a  Updating of the traffic, financial, coumercial and gperational data
penaining o the twir airpors;

b.  Organizing Road Shows in India and/or abroad, if required,

€.  Preparation of the Request for Expression of interesl {RFEQI),
Request for Proposal (RFF), daft concession agreement, draft
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laint venturc agreement and all other nceessary project
documentation,

Determining the pre-qualification criteria, technical and financial
cvaluation criteria which will inglude Formulation and analysis of
varipus options along with 1he recommended approach n respecl
of the same;

Ewvaluation of Expressions of nterests and Technical and Financial
propoasals recerved.

Organizing and managing interzctions and communications with
the patential bidders,

Negotiation assislance logether with other advisors 16 AAT in
suceessfully concluding the fransaction,

Work closcly with AAT on overall coordination and management
of various aspects of the trapsaciion,

Any other work as may be required for the suecessiu! complenon
of the tragsaction,

{lassary

Words and phrases used in the document have the meaning set oul below,

AAl

Airport Operator -

Financial Consultant
or
ABN AMRQO

Foreign Attline(s)

Airpons Authority of India

The Entily in the Consertium submitiing the
Binding Offer who has been identified as
such by the Bidder and wha is assessed for
the necessary gqualifications for operating,
managing and developing a major
intemational airport which sceks to provide
girport management services (o the Joint
Wenture Company.

ABN AMRO Asia Corporate Finance (1) Pvt.
L1d. being the linancial adviser 1o the
Transaclion.

Means a Foreign Entity ihat provides air
IETISPOR GErViCes.
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GTA or Globa)
Technical Adyiser or
Airplan

Initial Development
Plan

Legal Consuliant or
AMSS

The technical adviser, w AAl advising on
the technical aspects in relation o this
Transaction, being Adrport Flanning Ply Lid.
{Adrplan).

The Devetoprment Flan submitted by the
Bidder{s) an part of their Offer which scts
out plans cver a caimed pericd for the
devclopmenl of the Airport to meed traffic
growth as per the terms hereaf,

The Invitation to Register an Expression of
tnkerest document issued by AAL o celation
to-the Transaction.

The leeal adviser e the Transaction,
being Amarthand & Mangatdas & Suresh
A Shroff & Co.

5. EFALUATION OF STAGE 2 CFFERS

i Cverview of Evalvation Process

This seclion sets out the approach that will be applied by the AAl and
its adviters when evaluating Offers. General Guidance in rvelation o the
relative imporance of each of the ¢riteria and cermatn teader requivesnents arg

sel oul below,

The approach to be fallowed will be undertaken in four phases as set
aut in summary form io the figure below: -

Phase

Explanation

Any Bicder nid meeting tne

Assessment of
Phase |

Mandatory Requirernent

mandatory requirement will
have its Offer removed [fom
further consideration.

Clardicatiomn

Dbt and cquity commitoaant
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Assessmeent nf

Phase 2 Financial Commatment

Phase 2

Techmical Pre-
Qualifications

*Managemeni Capability,
Commitnent and value
add

*Developnaent Capability,
Commitment and value
add

Assassment of

Phase 4
ase Financial Consideration

5.2 Mandatory Requirensent

a5 specified al Appendix A
iz evaluated and Offcrs not
meeting the requirement are
excloded from furthér
consideration,

Al remaining offers are
assessed  on lechnical
prequalification critecia and
only those assessed with
technical pre-qualification on
cach of the two criteria of
0% or more proceed Lo
Phase 4

The offer of the Bidder with
highest Financial
consideration for the Airport
15 selected as Successtul
Bidder

The Mandatory Requirements for Stage 2 Gifers are as follows:

Mandatory Requirements for Stage 2 Offers
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Confirmation of acceplance of final Transaction Documents

Confirmation: that the Networth criteria of the Bidder as per the
requiremeant in the ITREQI document ¢ontinues to be fulfilled

Mo Consortium remw ber or Group Entity of a Consortium member
or nominated Airport Operator is participating jo more (han ong
Consortium bidding For the same Airport

Consorlium has an Airport Operator who has relevant and
significant experienés of operating, managing and developing
airports.

Confinn (hat the Offer is capable of aiceptance anviime during
the Bid Period

Confimm that the offer commits the Offeror to the mandatory
capital projects and'the Initial Developmant Plan is in aceond with
the Development Planning.

Principles. and \he Traffic Forecast (1t is to be noted that TrafTi
Forecasts are only the Base level forecast)

Equity Qwnership in the Joint Venture Company by a Scheduled
Airline and their Group Entitics does not exceed W% aod thers
i% ne participation by any airline that is 2 Foreign Enlity and their
Group Entities, subject ta the exemplion ¢f group Entities that arc
exizling airport aperator.

FD in the JVC does not cxceed 459%

Mingmum equity ownerskip by Indian Entities (other than AA
GOl public sector entities) in the JVC is 25%

Provision of suitahle probity and security statements

Lodgement of Qffer that ncorporates all the material required as
=et gut it Appendices A te E, inclusive, i this Daclment

Submission of Bid Bond.

5.4, Assessmem of Techmicad Pre-Qualificaiiors

The Technieal pre-qualification is basad on two global pre-qualification
criteria

' Management Capability, Commilment and Value Add
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" Development Capability, Commitment and Value Add

Each of these i3 assessed in terms of a ser of pre-gualification criteriz and
suppaning pre-qualifcanon factors that are detajled in the Section 5.5.

The putpose of the Technical Pre Qualification phase is (0 ensure that
only those Bidders that can address the GUOI's strategic objectives are evaluated
at the final phasc of the evaluation process and that only Bidders satisfying
the benchmark of §0°% under the technical pre qualification requirsments are
allowed into the final phase of Evaluation,

A scoring systern will Be applisd based on the assessment of the
evaiuation terms of the Offer agginst the Technical pre-gqualification criteria.
Each of the two global pre-qualification criteria is assessed out of a possible
1 marks. The assessment is on an absolute basis nol relative as between
the Cffers. Heace there is no predetermined nomber of Offers that will be
congidered in the final phase.

56 Techwicnd Fre- (el iffe ol i Crireriee ond Fraclors

This section sets out the pre-qualification critenia and pee-qualification factors
that will be used to aszess each of the rwo global pre-gealification Gactors.

Fre-{ualiiication Pre- Pre-Cualification
Critatia Qualification factors
Critenia
Weighting
Global Technical Pre- {A) Manmagement Capability,
Qualification Commitment and value Add
Criteria
Sub Criteria {i} Management Capability

A

(a} Expericnce of the nominated 25 Each of the following 1o he supported

Airport Operator by documents case studies and relevamt
stalistics (PAX and carsa stalistics for
cach airpont mominated)

Number, scale and peographic diversity
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of airports pperated and managed by the
airport operators with substaniial
domestic, international and cargo
operations ingiuding specific rale of the
aimport operator in respect of each of these
operations

Experiznce in operating global or regjonal
hub airperts, including achicving
improved coRnectivity.

Track record in route and traffic
develppment and in managing refations
wilh airlines and ceher key stakeholders.

The [&vel of service qualily performance
achieved a1 majer airports managed by
the Airport Operater and treads aver the
lzst ¥ years.

Experience if any, with operating a matti-
girpart system.

The performance of commercial
operations at major Airports managed by
airport Operators, covering relail, property
and other commercial operations,
focasing om amperl  wheére now-
gcronautical revenue is 40% or more of
total revenye.

Performance in around and improving
aeronautical and non-acronautical
operaticns at airpons.

Experience in operating and developing
atrporis in non-0CECH couniries and a
track record in mmproved petformance.

Experietiee in proaclive anvironmental
monitoring, evalwation, planntmg and
implementation of envitonmental $ystems
and improvements.



RELE AIRPORT DEVILDPERS Py T LD v AIBPORTS ALTH.OF TNDHA {PASAYAT, 1 | 423

(b} Experienee of 2.5
the other Prime Members
{separately idenltfing and
evatuaring Indian and non-
Indian Prime Member experience
on an equal wetght basis).

Sub Cnterna:

(a)] Commitment of 115
alrport operator
(b} Commritmem by 12.5

other Prime Members
{separately identifying and
evalualing Indiat

Prime Members,

6.7, Varigtions o the RFF

Commercialiretail experience

Expericnce with major propery
development experience with major
infrastructure developmenis,

Experienca with handling

HR issues in ownership change
ituakions.

{ity Management Commitment

Level of aquity commitment
Perormance based rature of the Airpon
Operator Apreement

Experience and level of management
resources committed to the transaction in
each area of airpon management
including:

¥ TrafMie and route development and
marketing,

*  Aeronautical aperations

*  Cargo handling

* Shot managernent

*  Terminal operations

*  ajrport Relnil operations

* Airport Propedy operations

*  Enviroomenlzl Managemeny

Expericnce and leve! of

management resources commilted by the
other Prime Members in and non-
acronautical operalions and development

AADGEM reserves the righy, in its absolute discretion and at any stape, to
cancel, add 1o or amend ihe information, terms, procedures and protocols set
out in the REP. PR and Consortium member will have no claim agamst Aal
with respect 1o the exercise, or failere (o exercise, sich rights.

m

H
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A G. 12, Ocker AL Fights:

AAIGOT reserves the rizht in its absolute discrelion without labilicy
and at any stage during the Transaction-process, to:

*  Add 10, or remove parties from any shortlist of POBs or-Bidders,
B *  Rrquire additional information from any POB or Bidders;
*  Vary its tender requiniments;

*  Terminate further participation in the Transaction process e any
POB or Bidder,

iy *  Change the structure and timing of the Trangaclion process)
*  Accep or reject any Offer at any time for any reason,

* Mot provide PQPs or Bidders any reasons for any actions of
decisions it may take including in respect of the axercige by the
AAlL of any or all of the above menlioned rights; and

D
*  Take such ather action as il considers, in its absolute diseretion,
appropriate in relation to the Transaction process for the Airport,
XX XX xx
£ APPENDIX *A* (Infarmation ta be included in offer)

% F14 X
AT Relevant Management Experiente and Expertise
XX X A

F {c} In addision, please provide information on any expericace that the airport
operator has wath urning around the performance of under performing atrports
apd in the operation, management, development of major airports in deve [opmg
cowntries and handiing human resource managemeni issees in ownership
chatge sitwation, including privatization.

{‘I KX XX 3
A1 Tnitial Development Plan

The Initial Development Plan must be prepared in conloemicy with the Airport
Development Plarning Principles sef out M the Transaction Dacument, shall
H incorporate the mandmory capital projects as set out in the Transaction
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Documenis 2nd shall use the base Tralfic Forecasis prepared by SH & E.
Where the PQB has a sirong view that an alemnative wrefficforecast s
sigmifecantly more likely to ocour, it can indicats the implicadions for the (iming
af the implementation of the develepment plan.

The Offer should provide the fellowing information in the inital
Developmem Flan:

(a) A long-temm aicport development vision for year 20 and the ultimate
vision for the Airport showing the fallowing:

(i) The full conlguration of the Airport identifying all acronautical
facilities and their operating capacity and all commercial
development areas and theit Tunectlions,

(i) Information on traffie, passenger and cargo Mows, both landside
and airgide.

(b} The development path Far the Airport leading up to itz long-term
viszon in year 20, shown in five (5) vearly stages Tor each Fongtional
arca, namely airficld, apron, passengzer lerminals, canco terminals, car
parks, city side access roads and commercial arca bgother with capital
expenditure estimaies. The Jevelopment path should show the linkage
af the development ta rafhe projections, with the indrcared trigger
peints for bath the commencement of the development and s
completion.

(c) An outline of how the development path can be fexibly adjusted
to accommadate both lower and higher caffic Aows tan the bage
prejection uzed for Airport development planning.

{d) Set out how it is planncd 10 Tully maintain acronautical operation
during the develppment phase.

(e} Explain how key stakeholders will be involved during both the
planning and implemenrtation stages, including the preparation of the
Master Plan, identifying issoes that will need to be addressed and the
approach o cach issuc

[0 Identify any constraints that will negatively inypact on the
[evelopment Plan, explain the exient of the impact and any mitigating

stralcgy proposed.

Fivotal challenge by the appellant is to the constitution of GETE and

A
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the scopie For its constitution. 1L to be noted that the wltimate authority to
take the decision mhe matter was EGOM. It was within the powers af EGOM
ta decide as to what inpuls it can take note of and the source of these inpus.
Therefore, the necessity for faking views of various committees constiuted
appears (o be a step in the right direetion. This was a siep which appears to
have been taken for making the whole decision making process transparent.
There was na question of having the view of ore Committes in preference
1 another, EC was a Committee constiluted as & pan ol the decision making
proccss like other Comminees viz, GRC, CO% and IMG.

In the multi ter System in the decision making process the aulority
empowered 1o take a decision can accept the view cxpressed by one cammittes
i preferense 3 another for plausible reasons, It is not bound 1o accept the
view of any committee. These committees, it needs no emphasis, are constiluted
to assist the decision making authority in acrivieg at the proper decision. It
is & matier of diseretion of the autharily o medify the norms. 107 not & case
al absodnte discrelion.

While exercising the discretion, certain parameters are o be fullowed.

“Driseretion”™ said Lored dowsfield in & v, Wakes, (17700 4 Burr 2527,
when applicd o § court of justice, means seund discréhion guided by lw, I
mast be governed by rule. not by kumour; it must not be arbitrary, vague and
Caneifu] bt legal and regular. (See Crares Sleinte Law, Gth Edn. ' 273 and
Ramys Da:wr,:rwfn & Sony Py Led v fovese fmperr, [1281] 1 5CC 80,

"Ciscretion” undoubledly means judicial dissretion and not whim, caprice
or fadcy of a Judpe, (See Dinranghor Prosad Singh v, day Prakash Dimfvertity
and Ors., [2001] & SCC 534, Lerd Halsbury in Shaep v. Wokefield (189]] AC
173 considered the ward “diseretion” wil reference i its excrcise and held:
"Mizcretion” means when it 35 said that something is to be done within the
diserelion of the amhorities than samethiog is to he dane according to the
rdes of reason and justice, not according to private opinion: {Rooke case,
(1598) 5 Co. Hep. 90b, 1002} according to law, and not humout, (18 ta e, noc
arbiirary, vagtee, and faneiful b legal and regubar. And it must be exercised
within the lmit. to which an honest iman campetent 1o the discharge of his
office nught to continue hunseif. {See Kumaon Mondal Vikar Nigaer Ltd v
Cirifu Shamkar Pang ard ¢es, {201] 1 5CC 182

‘Discretion’ when aprhed o a court of justice, means sound discretion
guided by law. It must be governcd oy rule, mou by humour; it must not be
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arbitrary, vague and fanciful dut legal and regular,

Though the word, 'diseretion” literally means and denotes an
uncomrolled pewer of disposal yet i law, the meaning piven ta this word
appears to be a power docide within the limits allowed by posilive rules of
law as to the punishments, remedies or ¢osts This would mean that gven i
a person has a diseretion to do something the said discretion has to be
exercised within the limit allowed by positive rules of law, The literal meaning
af the word 'discretan’ therefare, unmistakably avoids umrammeted or
unconirolled choice and mure positively pointed ut at there being a posihive
contrel of some judicial principles.

Diiscretion, in gencral, is the discermment of what is right and proper.
N denotes knowledgze and prudence, thal discernment which enables a person
to judes critically of what is comrect and proper united wich cautien: nice
discarnmenl, and judument divected by circemspection: deliberate judzment,
saundness of jndzment; @ science or undersianding to discemn beoiween
falstey and mroth, belweeh wroont and riglit, between shadow and sehstance,
between equity and colpurable ulasses and pretences, and nit 1o do accarding
I e will gnd privale -affecrions of persons. When 01 s sad 1hat something
is to be done within the diseretion of the awhoritics, that something is to be
thane according o the rules of reason and Justice, not accerding o privane
opinion; according 1o law and not iumaur. 1t is to be Aot arbiteary, vagne, and
fapceful, bt legal and regular And o0 must be exercised within the Limit, o
which an honest man, competent {0 the discharge of his offiee onght 10
conbine timseli (Fer Lord HALSBURY, L C. in Sharp v. HWakefiofd {1891}
Appeal Cases 173

The word “diserelion’ standing single and unsupported by circumsiances
signifies exergise of judument. skill or wisdom as distinguished fram folly,
uathinking or haste; evidenily thercfore a diseretion ¢cannog be asbafrary bt
must be a reselt of judicial thinking. (33 Bom 334) The word i wself implies
vigilam circumspection and carc: therefore, where the Legisleture concedes
discretion it also imposes a heavy responsitality. {{See Mavona! fsurance
Co Lrd v, Keshayw Bolodur, AR (2004) S0 1381, 1584, paro 100 CAIR 19313
Sind 49)].

The discretion of a Judge s the law of fyrants; it is always unkoown.
It ic different in different men. [t is casual, and depends upon constitetion,

0
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temnper, passion. In the best 1t s often times capeice; i the worst it 18 every
vige, folly, and passiom to which human nature 1s fiable)” savd Lord Camden,
1.C.)., in Hindson and ¥ersey, (1680) & How St Tr 57, as cited i’ Mational
Insurance Corporation Lid. v keshay Bahadur, AIR 2004 50 1381, 1544, para
11 and Eumarcn Mandal Yikas Migam Ltd. v, Girja Shanker Pant, {20017 1 5CC
1833, ' D

iFa certain latitade or Dberty accordsd by statute or rules to a judze
as distineaished from & ministerial or administrative aificial, in adjudicating on
maiters Brought before him, Tvis juchcial discretion. 1t Timits and regulates the
exervise of the discretion. and prevents it from being, wholly. absclute,
CAPricicus, or exempt from revicw,

In “ADYANCED LAW LEXICON" BY P RAMANATIHA AIVAR, ot kas
been stated as follows: “Liscretios. Powver of the Cowt or arbiteators to
decitle as they think fil The word “discretion”™ connetes nocessarily.an act
of a judicial character, and, as used with relerence to discretion exercised
judicially, it implies the absence ¢f a hard-and-fast rule, and 11 requires an
actual exercise Gf juddoent and & congideration of the facts and ¢ircemitanges
which are necessary o make a8 sound, fair and just determioation, and-a
knuwledge of ke faers upon which the discreiion may properly operaic.
[Cerpus. Juris Secundum, Yol. 17, page 289 as referred in Aere Traders Pyl
Lid. ». Ravinder Kamar Suri, WT{2004) SLT 428, 430, para 6]° .

“A diserotion”, said LD!’I;I "r‘\-"RENBl_IR'r’ ‘dﬂr:s rmi Empuwer i man o do
what bie likes merely Becagse he s minded 1o -;:Ih:- 5, he mutt in the exergise
of Tis discretion do not what he likes but what he nught. In ather wnrds he
msat, by the use of his reason, ascertain and follow the course whieh reason
dictates.” (Roherts v. Hopwoad, 1923 AC 575). This approach 1o construction

has-two consequences tho statutary discretion must,be truly exercised, and

when exercised o muost be exercised reasonably. {MAXWELL)

. - T

Dus:n.-tmn Suul'.‘H And MA"'I"_:FIFI D 11 F". ¥, "Fl.'LI.kEE {]T]‘ﬂ} ?E l_E 32?._]-
“when applied tr 2 Cuur of justice, means s di‘:-r.l‘Etmﬁ “ul-dtd by Eaw.
it must be goverted by rule, nok by humour, |[ muit Aot be arhitrary, vague,
A f-ﬂnuful bt legal ;Lnd regular, 30 CT&::ﬁ o Stature 1aw, 6ih Er_'ln P.273)

"Dhiscretion” means when i is sald that f.-:nmcllung 13, 0 he dune within
the discection of the authorities that that wmtlhm" i 1o be done a-:wrdmg
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to the rubes of reason aomd justice, not aceording to private opinian: Rooke's
case acoording o Jaw, and not humeour. It is W be not arbitciry, vague and
fanciful, but legal and regular, Lord HALSEURY LC in Suiannah Sharp v.
Werkefiedd, (18917 AC 173 al p. 179 refeerad to in Siben Kumar Mondal v
Hindustan Peteoleun Corporation Lud, (AR 1995 Cal 327, 333-333). {See also
Aewer Travedees Mo, L1d v, Ravindra Kwwar Suri, ¥1{2004) SLT 428, 430, paca
G: Mg Mal Shorme v, Frkerer Sohkori L-',::J:hnha fhandor, (AR 1999 Raj
LY, 18Y and Rekha Mhesin v, Limtoer of fedie. {AIR 1908 De| 314, 332

Discretion. Lovd MANSFIELD stated in classic terms in, John Wilke's
case, (19703 4 Hurr 2528, must be a sound one paverned by law and puided
By rale, not by humoue; Lord DENNING pot it cloguently in Breeer v
Amrizamated Engineermg Unfon, [1971] 1 AN ER 1148, thar w a Government
of Laws® “fhere is nothing Wike unfettered discretion immune from judiciz
reviewability.” Coucts stand between the executive and the subject alerr,
see Ihat disceetionary power is not exceeded or misused. Discrenan is 2
sciznce of understanding 1o discon between right or wreng, hetween shadaw
amd substanee. between equity and colourable slosses and pretences and not
¢ do aceording to one's wills and private affcctions. Lord BRIGHTMAN
eleaantly ubservad in the case af, Chief Consiafle of North Sales Palice v,
Evans, [1952] 3 Al LR (2] hae:

“Judicial rewicw, as the words imply is not an appeal from 2 decision,
bur a review of the mater in which the Jdecision was made.”

“The judee, even when he (s free, @ still not wholly free, e is noto
innovale ot pleasure. He 35 wot & koight-érmank roaming 31 will in pursuit ol
his own ideal of beauty or of poodness. He is to draw his inspiration from
consecraled principles. He is nol be vield o spasmodic sentiment, to vapue
and unrceulated bencvolence. He is ta exercise 2 discretion nformed by
traditipn, methodized by analowy. disciplined by system, and subordinaied w
‘Ihe primodial necessity of order in the social life”. Wide enough in all
conscience is the Neld of discretion that remains.” BEMJAMIN CARDGYE in
"The Mature of Judicial Process'.

The puwer w decide within the linns allowed by positive roles of law
28 {0 punishmenis, remedies of eosts aml generally w regulate matters of
procedure and adminisication; discernment of whal is right and proper [See
Axticle 136(1), Canstitution)

™
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‘Drigcretian” 15 governed by rule and it must not be arbitrary, vamue and
fanciful. (See Jaixraghard v. Lnion of {ndia, AIR (1967) SC 1427, 1434).

When any thing is lefl to any person, Judge or m;gisnate to be done
accordiog, ta his diseretion, the law intends it muost be done with zound
discretion, and according to law, (Tomlin). In its ocdinary meaning, the word
signifies unrestrained exercise of chaice or will; freedom to act according o
one’s ownh judement; unrestrained exercise of will; the liberty of power af
acting wuthout other control than ane's pwn Judzment. Bue, when applisd to
public functionaries, it means a power or right conferred opon them by law,
of zcting officially in eertain circumstances aceording to the diclates of their
own judgment and conscience, uncontrolled by the judgment or conscience
of others. Duscrelion is to discermn between right and wreng; and therefore
whoever hath power o act at diseretion, 15 bound by the rule of reason and
bw. { 2 lnst. 36, 224 Tomlin) There may be several degrees of Discretion,
discretio generalis, diseretie legalis, discretio specialis,- Discretio generalis is
required of every one in cvervthing that he is to do, or atteoopt *Legalis
diseretio®, is that which 5ir E Coke meaneth and sericth forth in Rooke's and
Reighley’s cases and this is merely 1o admmisier justice according to the
prescribed rules of the law,

“The third discreiion is where the laws have givern oo cettain mle .
and herein discrelion is the absolute judge of the cause, and g[ves the ole.”
{Callis. 112, 113y HSCRETION, FREE AND UNQUALIFIED, The “lree and
unqualified discretion™ to refuse or gram Licences, which is given b0 justices
by the Beer Dealers Retatl Licenees 5 absclote a5 well a5 repands the Fenewal
of an ald, as the gram of & new, licence. {f, v. Kap, 32 LIMC 909, Discretion,
Judicial is a certain latitude or Liberty accorded by siatute or rules to a judge
as distinguished from a ministerial or adminisirative sfficial. in adjudicating on
matters bromzht before hir, The wse of the ward “judicizl” limits and regulates
the exercise of the diseretion, and prevents m from heing whally abgsalure,
gapricious, or exempt from review. Bul the presence of the word “discretion”
permits the judee o consider as a judze, what are vaguely tormed, all the
cireumstanees ¢f the ¢ase and the purposc for which he is invested with the
considerations of sonvemence or uiility or saving of cxpense rther than on
cemsiderations af strict law or tectnicalities.

Sucl discretion is usually aiven on mattess of procedure or punishment,
or costs of administration rather than with reference fo vested substantive
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" rights. The maners which should regulate the exercise of discretion have been
stated by cminent judecs in somewhat difierent forms of words but with
substantial identity. When a stalute gives A judze a diseretion, what is meant
is a judicial discretion, reeulated according to the known rutes of law, and mot
ihe mere whim nr caprice of the person to whom it is given oh the assumption
that he is discroet { Lo v Bude Raifway Co, (18T1) LR & CP 578, 550, WILLES,
1. aod see Morgan v. Morgaa, (1R69Y, LR 1 P & M 643, 647 “That discreticn,
like other judicial digeretions, must be exercised according (o common senge
and aceording to justice, and if there is a miscarriage in the exercise of ¥, il
will be reviewed; bul 0 it i5 a discretton, and for my own part | thiok that
when a tribunal is invested by Act of Parliament, or by vules, with a discrelion,
withowm any indication in the Acl or rules of the grounds an which the
diseretion is bt be exercised, it is a mistake to lay down any rules with a vigw
of indicating fhe particular grooves on which the discretion would run, for iF
the Acl ar rules did not ferter the discretion of the judee, why should the
Court dosa?” Gardner v, Jay, (18835) 28 Ch D 50 a1 58, per BOWEN, L.1.) (See
also 5 Cal 259} Discretion aof Court. Y Abikily ta disserm by the rizht line of law,
and mel by the crooked cord of private apinicss, which the wulear call
diseretion’; freedom 1o act aceording to the judgmment of the Court, or according
to the rules of equity, and the nature of circumstances; judicial discretion
regulated according 1o known rules of Jaw: lepa) discretion, and not personal
diseretion sound discrelion zuided by fixed lcpal principles™.

In the instant case, though the High Court seems to have noled that
the ELOM has absolute discretion, 6 has really not held that the discretion
was unfettered. In fact it has on facts found that the diseretion was properiy
exercised 1o make some varidlions in the lerms of RFP.

Coming 1o the constitution of GETE, no sraig fides are alieged against
the members. It is only the method of evaluation dane by GETE which is
challenged apar from contending that GETE sheuld nol have Been congtited
About the comstitation af GETE. a8 noted abowe, the stand is elearly whtenable.
Se lar as vvaluation af the marks as done by 15 i5 concerned, GETE has given
reasens for allering the wmarks afloned which ulimalely led o the npn
qualification of the appellant. There were four identified areas where it was
aaled that the BCs appraach o the evaluation exercise was moonsistent with
the terms of the REP.

EGOM in nis order dated 27.12.2005 consturing GETE, stipulated as

£
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A follows:

“The Group woald particularly look nee and presem its
recomniendations before the CO&% an:

() Overall vakidation of the evaluation prodess. il'lI:!|I:I.I:|il'lg

B calibration of the qqal[ﬂcalinn and sensitivity analysis. The
sensitivity analysis will cover the impact of inter-se
weightages of sub-crilena as well a5 scﬁring.

(b} The issues mised by the Members' of ihe Intcr Mlnlstcna!
Graup about the evalualion process.

C L]
fc) An overall assessment of wanspacency and faimess of
the evaluation process, including steps required, if any, Lo
achieve a transparent and fair outcome,

{d} Sugeestions for improving the selection process For Taing
I3 Yenture Partnet in the future™ )

Fssentialiy there were four instances of rewriting of priorities and
weightages as comaimed in the BRFP and valualion was then made by the EC
on tho basis of these me-writlen priotitics and weightares, These were as

fallows:

(i} Chamze in priotity in the maner of absorprion of stall,

{ii) Changing the weighiage ascribed o prapeny development by
merging the marks for infrastructure development and property
developmont,

{iii} Changing of the wewshtape ascribed to non-aerpnautical
development by failing to consider acronautical revenue of 40%
as a “threshold™ - less than which would not zct any marks, and

(iv}) Changing the weizhmaze of experience in respect of a nen-
G - OECD airpart by treatment of a QECD zirport on par with nen-
QECD duports.

Asregards (i), the EC divided the marks between 5101 and 3.1.2 uncqualiy,
and also awarded marks for the extent of abserption propozed from a baseline
af Zern - instead of a baseline of 40% which was the mandatory absomption

H criterta. The RFP accordad a pricricy te 2 higher absarplion eof cxisting staff
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by the niew company, The EC procesded 1o modily his priazity, It opiped that
the averall approach was muore important than absorprion, and gave marks
gccordingly, 5o far as (i) i5 concerned, the EC again alered the weightazes
accorded in the BFP, which considered experience in “propenty development™as
valuable as “infrastenctere development™ and thereby put cach of them as a
sub-hcad. According to EC, the former was not as important as the [ater and
thus gave 1.6 marks for the former {1.2.2) and 4.7 marks for the later {1.2.3).

As conzequense of (iii) above, EC gave marks to the appellant whe had
projected less than 40% non-asronautical revenue - whereas the RFP clearly
gave 3 weightape to acronautical revenue beyond 40%. As rightly conlendad
by the respondents, if & praject has a high Tevenue share given to The
govermment, then asronautical revenue being resulated, the incomes would
flow from non-gerpnavtical revemoes. However generalion of such noa-
acrunautical revenues would invalve 2 larger capital invesiment in propery
development, EC (a} gave less matks to GVK because it had a high capital
oullay projected (as campared to the appellant}, (b) did nat regard experience
in property developiient as having the same priority as inlrasireciure
development, and (o} gave marks to the appellant for its nom-geronaanical
revenue, althauph s projecied revenue was less than 4094

As a comzequence of {iv) above, EC gave marks o the appelland Eor
Mexica Alrport which is adimilledly an QECD Adrport - on the spacious
reasoming that it s virtually lke a wer-OQECTY Airport since Mexico is like a
developing counley,

Relevant portions of GETE'S reports read a3 {ollows:

FIRST REPORT DATED 7.1.2006

XK KN XY

2.i, The Group of Eminent Technical Fxperts {GETEY ad their firg
meeling and deliberations an Friday, 300k December, 2005, The prescntation
was basically {or explaining the: contents of the Regquest for Proposal (RFF),
the approach adopted by the € o evalvating the technical bid and the views
expressed by Inter Ministerial Growp {IMG) on the EC evalwation. The EC
explained 1han 1he weightage marks for the two critcria and sub-criteria were
alréady indicated in the KFP for the information of bidders. Spliting up thesc
marks to the different sub-factors of sub-criteria was done by the EC based
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on the mandate given to them by the TMG. On guery from the GETE, they
fomned that after the techrical bids were apened certaim clanfications were
invited from bidders mainly to ot out diserepancies in theic submittals and
not for eliciting addiional nfarmation or submission of additional documents.,
EC stated that the assignment of marks for technical evaluation was done
strictly based gn the subninals of the tenderers.

2.2, The GETE agan met on 2 January wheh ¢oly Shri Sanjay Marayan
and D, Sikag were present, The Consultants were nol invited (@ this meeling,
tn this meeting Shri Sanjay Marayan handed over o ihe GETE a copy of the
Mote prepared for the Committee of Secreraries {C0S) dated 23rd December,
2005 together with all Arreyures which also comtained details of marks assigred
(hoth oniginal and revised) to the Conseoiums A {0 E m The Annexure TX
and Appendix-il to Annexure XII ta the Mote, In this meeting, the GETE
enquired at whal stape the apportinnmere of marks o the sub-fagtors way
done by the EC and whether after assigning these marks, the same had the
approval of the [.M.G. The GETE also wanted to know whether after assigning
the marks io the sub-factors. the same were kept i 2 scaled cover to obviate
the possibility of any changes or alteralizns 1o these marks during evaluatian
slage, The GETE also enguited whether 2 formal Tender Commintee swas
appointed for the technicali and financial evaluation of the bids and whether
the Airpont Authority of India, as the owner, was associated in the rechmical
evaluation . It was informed to the GETE that there was no Tender Commines
per s¢ and the assignment of marks 10 \he sub-faclors was done entirtly by
the BEC. {The Glabal Consultants) and atl no stage Airport Authority of India
was associated in assessing and 2ssppming the marks. The GETE was informed
that the EC had taken aboul ane and a hall months o complete this exercise,
scrutinizing about 40,000 pages of suhmissions.

2.3 The (ETE again mel on dth January, 2006 when ABN-AMBOs |etter
dated 3rd January, 2006 in reply to queries raised was handed over 1o the
GETE (Anncxure- D) From his fedter it appears frer-s¢ weighlage and marks
ta the sub-factors were finalized prior o assigning scores on (he offers, bt
there was no catceorical asserfion that Lhis was finalized befors 1he exercise
was staned and kepi seated. We are only pointing out that since these drer-
s¢ weightages were nol approved by the Governmemt and kept sealed, the
possibidity of these being changed during the course of evalualion cannet be
ruled qut
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24, With all the papers made available 1o the GETE, the need for secking,
funher clarification from the EC was not tell. Therofore, they were not invited
for any further clasilication by the GETE.

Y, Scrutimy of the evelusion procedure adopred by EC.:

31.1.1 We {GETE] did not call tor the technical bid papers nor perused
the same. We also did not make any attempi for a fresh techoical evaluation
of the bids by assigning marks to the sub-criteria and sub-facters. Our
attempt was e assess whether the E.C. had aseigned weishtages and marks
in 2 logical and transparent manuer o the sub-factors and whether there has
been any bias in favour of or against any of the hidders while assigning
matks, For this we relied upon the BRFP and (he mark sheets abached 1o the
Mote prepared for the Commities of Secretaries.

312 While exarnining the assiznments of marks to the various bidders
we kept in mind the issues raised by the members of the Inter Ministerial
Oroup but we were not solely guided by their vicws, We alse examined in a
dispassionatc way whether there was any flaw or biss o the cxercise of
subjectivenyss while assigning marks to the different consortiums, Owr
observationg in 1his matter are briefly given as under-

1.1.3 The Global Consultans prepared ITREQI in Janvary, 2004 which
was approved by the IMG in February, 2004 but the appoimment of the Global
Consultants was approved by EGOM in April, 2004, Thies the Consithants
started working even before their appointment was approved.

1.1.4 From the report of the Gewl, Review Comumitiee, it i s=en thal the
Evalugtion Commiltec (E.C.} bas stated that their evaluation was not based
merely on the submitizls but they relied upon some published statisties,
information available within thair setup and thair own perception and
understanding of various aspecis of Evaluation (Piease refer GRE's) repart on
their meeting dated 23rd/Z4th November, 2005). This is not in conformity o
RFP.

LR

4.2 There are & sub-criterions in e critecia no. 4.1.1 owt of which 4
have further sub-factors. Similarky there are M sub-criterions in the criteria
d.1.2 gut of which % kave further sub-factors.

&}
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4.3 Through allocation of weightage o different sub-crisrions were
indi¢aled in RFP, weighlage to different sub-factors werc not-indicated bt
was assigned later by EC based an' IMG directions. EC has nol conlirmed
cxplicitly whether these weightages were assigned before or alter opening af
bids. Certain ancmatics havi been abserved in the allacation of the 'weightages.
While cqual weightage has been allocated to maost of the sub- faciors; un-
equal allocation has been dnne in two cases (1.2, 21 23 & 30155 -2}, The
jusufcatmn gwcn by EC that these sutr-l'aclﬂrs are uf different Jmpcrnante is
nat considered satisfactory and convincing becnusc such 3 logic can apply
2 many other sub-factors as wetl. Since wmghlaﬂes m" these sub- factors
were not mentioned in RFF and allocation of equn] wmg_hl:aﬂe has been dane
in majority of sul:l lactors, we feel the same concept of equal weightape
shoutd havé bren adopted for thesc two swb-factors also. By assigning
different weightages there is ropm to suspect that some of the bidders have
been favoured. A

44, in sub-factar 1.1.6, the assezsment of per!‘nrmmce of commercial
operations of major airports covering recail propeny and other commercial
operalions was io be done [ecusing on Arports ha.wnu, non- aunnautlv;al
revenng of 40% er more of tial revenue. Thongh nan- acmnaunr.al l.amlngs
af hidder T ard only 37%0, bt ey have been given ?5“41 miacks This 15
considered o be in pon-conformity of the RFP. The explanation of EC that
warding of the Clause did not make the 40% mandatary is not convineing.
Im ony case, since Lhe. mon-2eronaulical earnings of “E™ was less than the
threshold limit af 40%, assieming a high scorc of 75% was not justilied. This
should have been of the ceder of 40%: to 5004

4.5, In sub-factor [.1.8, the assessment of operating i non-OECD
colntries was to ke as por the KFP. Bidder "E"' operating in Mexico, which,
is an OECD country, has heen awarded 75% marks, which is net in conformity
to RFP. The cxplanation given by BEC to IMO thar the bidder has Aurpod
development experience in wher developing countrizs like Ecuador, Uruguay
and Gualemala, is not considercd convineing, Qur considéred vpinign i3 1he
“track rccord in improved perfommance” is alsp to be judged only in the
context of a non-OkRCD country, Therefore, awarding marks against (his jtem
is not considered in conformily to the item in RFP.

" ' a 1

4.4, In sub-factor 1.1.2 (proponion of AAI StatT targeted for absorplion

into 3% C by vear 3}, BC has awarded 50% marks for mipimues 30% absorption
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and rematning 50% on prorala basis between 40% to 100% absorplion. Since A
RFF has stipulated 40% absorpiion as minimum acceptable and additional
weizhtage has been conternplated for a higher proportion of absorption, we

feel it is more reasonable and ratienal do distribute full marks.. o 100%;
absorplian.

4.1 If moderation of marks for the above mentioned jtems |5 dong, B
following reduction in the score of hidder "E” will take place:
Sr.Mo.  Item Mumbal L lhi
(i} If equal weichlage is L il
given to sub-factors
L.2.2 & 1.2.3 C
0l If equal weightaze is 05 06
given 1o suh-factars
11148312
D
(il If the marks of sub- 07 07
factar 1.1 G given
lor non-acronautical revenuwe
lags tban 40% are Teduced
from 75 %510 50%. E
(iv) §f scare ol sub-Ffacier 21 1
L.1.8 given for experience
in an GECD country, is
excluded.
F
(vl If marking swstem of 1é 19
sub-faceor 3.1.2 ag
madified keeping ‘0" far
40%% absorption and *5° for
[00%% absorpd ien G
Tatal (i) to (vi} ol fd
Resulunt score of ‘L 150 46

far eriteria 4.1, 1, H
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From the above, it is ¢lear thal the above modedation clearly disqualifics
kidder E in criteria 4.1.1,

4.4 Modernization exercise alempled abave will not make any macerial
diffevence in the position of bidders *A’, 'C". D" and ‘F* who will remain stl)
disqualilied. Inregard to bidder ‘B’ he will stitl be well above the qualifying
marks of 80%. In fact his positicn would improve marginzlly. Therefore, we
have nol attempled 10 moderate the marks of the other bidders based en gur
abservations of paras 4.3 o 4.6,

4.9 While serutinizing the marks for criteria 4.1.2 we have the following
observations to make:-

The GETE have not siudied the development plan of this bidder or any
clher bidder for that matter. We have also not discussed this with the GTA
{AiIr Plan}, Considering the Wype of deficiencies in the developmental plans
painled out by AAL we fecl the marking of bidder “E” has becn on a liberal
side m regard 16 sub-criteria 6.1 o &% This will also be the marks if we
compare the macks scorcd by bidder B vis-a-vis marks scored by bidder “E*
in regard to Delbi Airport as brought out under:-

Mavimum Score Score of B Score of E
Delin 445 32 430

4.10. Admibied|y bidder B has better credentials, ot airpont development
and such wast difference tn marks scored by bidder "E” over bidder B cannct
be casily explained. We Fecl that if the rational approach has beon adepted
bidder *E’ who now pets qualified by 0.3 marks for Mumbai and by 1.0 marks
for Cedhi would have been disqualifisd,

4.11, Since in any case in owr view bidder 'E' gets disqualified on the
basis of our assessmiend contained in Para-4.7 above, we are of the opinien
that gualifying bidder E technically is not comect.

SECOND REPOQRT OF GETE DATELD [3th MANUARY. 2004
KX KX KK KX

Based on the methododosy adopted by GETE for moderating the marks
of bidder ‘E', we have now moderated the scores of all other bidders as well.

| Hased on this cxercise. the marks secured by the differcnt bidders are given
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in a tabwlated form separately for Dethi and Muombai Airports.

A- Table showing moderated scares ol all the bidders in criteria *A’
{Management Capabilities) for Mumbai Alrport

Sl Ho.  Weightape A B C D E F
i1 2510 4t 225 171 197 e 172
12 1X5 2% a7 9.1 47 P2 93
21 125 54 2l L1Y &7 DG £
22 125 50 1040 11.3 50 113 1o
kY| 125 09 104 [LIA 12 uE 15
kW] 125 25 123 5D 15 113 13
33834 125 a1 123 15 53 94 28
Toal lig] 356 #d.8 Ti2 571 812 7ol
Sevwe a5 per shilt 155 M7 T To 80 760
Moderatien due to

(i) If equal weightage Q.94 02 (£ A0 -k 0323
k5 civen Vo sub-factor

l22ard 123

(iiy IF ¢qual weightage —L.85 -1 H}35 32 A48 )R]
5 @iven W sub-facter

il and 312

(102) IF tha marks 014 06 1) (¥R Q70 0f

of sub-Tactar [.1.6
given ta ‘E' for non-
aeronaulical revenue
less than 40% are

2
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eeduced from 75% 0.~
30% -others no
change. ~ " - el e

liv) I scene 'of sub- 0.0 on a0 L Y N (11
factor 1.1.8 given for

experience in DECD

colntry 1o 'K s

excluded - others

‘ner change.

(%) Ifmarking-system 0.0 -9 Q.17 -313 -i[E2 -10K
of sub-factor 3 1.2 is ; '
moddified kecping "0

for 4% absorption and

'S for 100%% absorption. . . . i
Total variaticn +28[ S 16 34T -6.20 -3
Revised score 3E.1 Ei7 73] 515 T4R 730

B - Table showing moderated scores of all the bidders in criteria ‘A’
{Manapement Capakiliiics) for Delhi Airport

8l Mo, Wehtapc A B c - D E
Ll 254 6.7 s 17 9T 195
13 ILs 2% 87 97- 47 92
21 124 EA 71 1.7 £.7 1.1
22 125 LI L) 1.3 ﬁﬂ 113
31 23 5.9 x5 - 109 T2 1.6
3z 25 25 25 50 75 13
JiE ] B3 (15 '.".5- 6.3 o4
34

Tatal L H 3T LR 752 571 g0
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Yeore as per shifi

o

BT 73

ST}

Bu.9

koderation duc 1o

(i} [F equal weighkage
5 given 1o sub-factor
122and 1.23

.9

21 L2 A

-9

(i) If equal weightaze
i% miven bg sub-factor
Il 1and 312

+1.835

81 +035

432

{6

(i} 1F the roarks of sub-

fackar 1.1.6 given

ta £ for non-
aeronautical revenue
Jess than AQ% are
reduced trom 73%%
to 30%% -others no
chanpe.

Qo

[ L1

i

0

{iv} 11 sgore of sub-
(actar 1.1.8 siven far
expenience in QECD
country to "ET s
excluded - wthers no
changs

(K11

14| {hi}

(LX)
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As rightky poimed out by leamed counscl for the respoandents thal if 7

EC felt that the priorities and wetghtazes a5 wdicated i the RFP were
inappropriate. il should have requesied AAEGOI to amend the EFF before the
bids were received. Interestingly, the modifications wete resorted to after the
bids were opened. That 15 the principal reason for which EGOM appears 10
have sopzht views of the 05 and the CO% was cqually entitled 1 invite 2
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A group of experts 10 examing the matter.
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The details relating to the marks alloted w the bids are as follows;

Tyelhi airpon

Sl Nameol Technical evaloation Financial
Mo Bidder Rid%
Management Development
capability capability
Pre- Post-
Sridharan  Sridharan
I Relance- g .8 E1(} 45 04
ASA
(Tdidder 5]
2 M-
Teappot 7 gl BNl 4364
(Buddze B)
3 [ i 133 e 4015
Canstruelion
runich
Adrpomn
(Bidder C)
4 Serlne - 57.0 335 TR 7.0
kb scyuaric
(Ridder
5 Tosel - TAY 115 A4 414 Bid not
(Bidder A) opeted
Mumbai Airpon
Sl Hame of Techoical rvaluation Financial
Ma  Biddy: Bid%
Flanagement Develapmemnl
caprahilify capabiliry
- Pre- Post-
Sridharan  Sridbaran
1 Heliange- kil A &2 2133
A

(Bidder EY
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2 OMR- a7 5.7 FLi 330
Frappart
{Bidder B)

3 DS EER 731 7 B2
Construction
Munich
Airpart
{Bidder £

4 Sterlie 570 535 651 Bids not
Macquarie opengd
{Bidder )

5 Essel-TAW 355 383 2.4 Bids aot
(Bidder A} apened

6 GYH-ACSA Tod 30 8.3 1870
{Bisdder F)

Learned counsed Bor the cespondenis have cenphasized that 2 curlous
feawre of the louwr chenges is that al least three of them were In principle
designed 10 enabile the appellant to get over the shortcomings in its bid. It
is 10 be noted thae the appellant had na property development cxperience. It
had prajected less than 40 non aeronautical revenue and had a partner (rom
an CHECL? country.

The GETE 5 repor shows that even Liking (hese Tour modifications ed
to some af te bidders getiing more marks. GV and athers did not cross the
bench mark of £0%6 angd even adter exclusion of these marks, GME hald mare
than B0% marks. 10 was only the appellant whe crossed the threshold of 80%:
on account of these four variations and fell below 80a when the cfifeet of
thesc four variations was excluded.

Depariure from the HFP made by EC aficr opening the bids can
reasonably raise a doubt tha BEC konew that the modalities wauld benefit the
appeHant, In any evént, d 5 mol necessary 0 g0 into the queslion whether
FC was partial to dhe appellanl because that is nobody®s case, though @ has
been subwmpicted that afier opening the bids, EC made the varialions and
beneficaary was the appeliant.

GETE's report shows that it enunciated the principle to camry oul an
exercize that would be more in the nature of validation dealing with the four
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variations made by LT

GETE abiso noted that certain issues can be moce satisfaclerily addressed
by process af valdation that woold invalve 4 ré-allocation of marks, on the
aggesstent made by the EC of the bids albeit in a manner that would be
consisten! with the RFE, It essennially was not 20 excroise of re-avaluaton bor
of & re-allocation censistent with RFE.

As noted in GETE™s firat report, its artempt was o as<ess whether £C
had assipned weightapes and marks in a logical and racgparest manner o
the sub-factars and whether there had been any biased in favouwr of ar azainst
any of the bidders while assigning marks, with reference ta the RFF, While
making such examination, the issues raised by the members of 1MO were kept
in view, but as stated in the repont. GETE was oot solely geided by their
views.

Though the birst report tsclf indicated the reasens as ta why the
evaluation process cantaining the moderation exercise was not undertaken in
respect of bidders, as desired by COOM GETE did so and submicted s
second repod. Undisputedly. GMR crossed 1he bench mark of 80% in respect
af both the bids while cthers did no,

Chal’enge has been made by the appellant ta the lowening of the bench
mark. It is to be noded that the appellant had come inte the zone of
consideration only becawse of lowering of the bench mark a3 otherwise after
the modifications were made by GETE, W bad not crossed the bench mark.

The appellants stond that 3F pote was found eligible on the basis of
80% bench mark, there should hiwe been a fresh bid, bas heen answered by
the respondents. It has been pointed ot that the ntmber of bidders was
small. The bidders alter ppening af the bid kaew the merits and demerins of
all the bids. There was an urgencs for early completion of the mrparts kecping
N view the 2000 Common wealth Oames.

The scops for wuicial review of adminisiridive autivns has heeo
considered by this Count in various cases.

Ohne of the points that Talls For deternination iz the scope Tor judicial
inferference i toadters of administrative decisions. Administrative action is
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stated 10 be referable 19 beoad area of Governmenial activities i which the
repositaries of power may exercise every class of statutery function of
cxeculive, quasi-legislative and quasi-adicial nature. 11 s trite faw (hat exercise
of power, whether legislative or adminisirative, will be sel agide if there 15
manifest error in the cxercise of such power or the exercise of the power s
manilestly arbitrary (Sce Seare of U F. aud Ors. v, Reavsagar Pawer Ca. and
Ors., AR (1988) 5C 1737, At onc time, the traditienal view in England was that
the cxeculive was not answerable where is action was attribuable 1o the
exercise af preroeative power, Professer De Smith in kis classical work “Judicial
Review of Adminisirative Action™ 4th Edition av pages 285-187 seaes the
lczal position i his own terse language that the relevant principles farmulared
by the Courts may be broadly summanized 2s follows. The authoriy in which
a discretion is vested can be compelled to exercise that diseretian, but met
to exercise B in any particelar manner. In general, & discration muost he
cxercised only by the authorily o which it &5 committed. That autharity wuost
geruincly address itsclf 1o the matter before it; it must not act under the
dictates of another body or disable itsclf from exercising a diseretton in gach
individual casc. o the purported exercisc of its discretion, it must not do what
it has been forbidden to do, nor musk it do what it has not been autherized
ter b, Tt must act in good faith, must have regard to ail relevant considerations
ared must not be mfluenced by itrelevaed eansidsrations, must not seck to
promode purposes alien to ihe leiter or io the spirit of the legislation thet pives
it pawer @ act, and must not act arbwraeily ar capricionsly, These several
principles can eanveniently be grouped in bwe main categories; {11 failure to
exercise a discretion, and (i) excess or abuse of discretionacy power The two
classes are nof, Bowever, mufually exclusive, Thus, discretion may be
improperly fetercd because irrelevant considerations have heen taken into
account, and where an awhority bands over its discretion o anather body
iacts efira vires

The present trend of judicial apioien % e restrict the doctring of
trenunity from judicial review i Mose class of cases whach relace (o deplos mem
of traupes. eatering into isdermational reaties, ete. The distinctive fealures of
some of these recent cases signify the willingness vl the Courts to assert their
pawer to scrutinize the factual basis upon which discretionary powers have
bzen exercised. Oine con conveniemly classify wndee three Tieads 1he geaunds
on which administrative action is subyect o contral by judicial review. The
fiest ground is “illegalicy’ the second “irratianalice”. and the third “proceducal

G
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impropriety’. These principles were highlighted by Lord Diplack in Councidl
af Creil Seevice Unions v, Minister for the Civif Service, [1984] 3 AlLER. 935,
{eommonly known as CCSU Casa). If the power has been exercised on 2 non-
consideration of non-application of mind to relevant factors, the exetcise of
power will be regarded as manifestly emmaneous. If a power {whether legisfative
ot admimsirativey i§ exercised oo the basis of facts which do not exist and
which are patently erroneous, such exercise of power will stand vitiared, {See
Commrssioner of frcapre-tax v, Mahindra and Mahingre Lid, &I1R (1984} 5C
1182} The effect of several decisions on the question of jurisdiction have
been summed up by Grahame Aldows and John Atder in their book
“Apphcations for Judicial Foview, Law and Fractiee™ thus:

“There 1% 4 general presumption apainit oustiog the jurisdiction
of the Courts, sa that statelory provisions which purpott to exclode
judicial review ate construed resteictively, There are, however, certain
areas 0F movernmental activity, national security heing the paradig,
which the Couns regard themselves as thcompotent to investigate,
beyond an initial decision as to whether the government's claim is
hong fide. |n this kind of non-usticiable arca judicial review is not
entirely cxcluded, but very himited. Tt has also been said thal powees
conferred by the Roval Preppgative are inherently unreviewahle bt
singe the speeches of the Howse of Lords in counci] of Cheid Service
Lidors v, Mrmegter for the Civil Service this is doubtful. Lords Diplock,
Scaman and Roskili appeared to agree that there is nn general distinction
hetween powers, based upom whether their source is statutory or
prerozative hut that judicial review can be limited by the sulbject
matier of a parlculac power, in Mhat case natienal secudty, May
precooative powers are in fact concerned with sensitive, non-justiciable
areas, For example, foreien affairs, but sorne are reviewable m principle,
including the prerogatives relating to the civil service where national
securily is pot invalved. Another ron-justicialtle parwer i5 the Altomey
Generals's prerogitive 1o decide whether o instityte legal proceedings
on behalf of the public mterese”

(ARG see Paffeld v Mitisrer of dgricaltnee, Fisheries gad Faod LR
1908 AC 59T,

The Court will be siow 10 interfers in such matters relating o
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adminisirative functions wnless decision s w@inted by any vulnerabality
etiwmerated above: Tike illegabily, imationality and procedural impropriety.
Whether action falls within any of the categories has to be established. Mere
asseriion in that regard would not be sufficient.

The famous case commanly known as “The Heduesbury s cose™ s
treated ag the landmark so (3r as laying down various basic pringiples rebating
te judicial review of administedive or stalwlory ditection,

Befure summariring the substance of the principles baid dowa theten
wi shall reler to the passage from the judzment of Lord Greene @ dssociated
Prowingial Micoure Hoses Lid v, Wedresbury Corpn,, (KB at p. 229: ANER
p.e82). 0t reads as (ollows:

L

< IEis true that diseretion meost be exercised 12asonably. Now what
dees that mean? Lawyers familiar with the phrasealagy used in relation
1o exercise of statutory diseretions efien use e ward “unreasanalie”
in a rather comprefiensive sense. [ has feequent]y been used and is
frequently wsed as a general description of the thines that must nos
be done For instange, a person entrusied with a diseretion must, so
to speak, direct imself properly o Taw. He must call hig own alemion
1 the matters whieh he is baund o consider. 1le must eaclade tiom
his consideration maiters which are irrelevant to what he has L
coensider. i hie does noe ohey ose tules, Be say ruly be said, and
ofiem is said, to be aclng “wereasonably.” Siemilarly, there may be
something so absurd that ng sensible persan could even dream thit
it lay willin the powers the ambority..ln anather, it 5 wking into
consideration extraneous wmatiers. 1 is unreasonable that it micht
almost be described as being done in bad faith: and in tact, all these
things run imln ore spather”

Lord Cireene also observed (KO p 230 AITLER p. 683}

.t st be presved 1oohe unreasonablz in the senge that (he
court considers it ta be a deargon thal no reasanable bady
A LOme W £ 05 B what thee couret considers anrcasorohie.
o The effece of the Togedlation i aod 1o sel up the court ax
art erbiter af the correormest of ore view ever gacather
(emphasis sepplied)

¢

I



454 SUPREME (OIURT REPORTS [2006] SLUPP. § SCR.

A Thercfore, 1o arive at 2 decision on “reasonableness’ the Court has to
find out if the administrator has |cft out relcvant factors or taken into account
irre levant facvors, The decision of the adminisiralor must have been wahin the
four comers of the law, and not one which no sensiblc person could have
reasenably aerived at, having rezard 1o the above principles. and must have
been a bona Nide one, The decision could be ene of many choices open 1o
the authority bit it was for that authorily to decide upun the choice and nat
for the Court to subslitute ils view,

The principles of judicial review of administrative action were funher

summarized in 1%85 by Lord Diplock in TS case as illegalsty, procedural

C impropriety and imationality. He said more graunds could in future become

available, including the doctrine of proportionaliy which was a principle

lollewed by certain other menmbers of the Eurapean Foonomic Community.
Lurd Diplock observed in that casc as follows:

D "oJudicral review as | think, developed ta a stage today when,
wilhaut reiteranng any analysis of the steps by which the development
has came about, one ean convertiently elagsify under theee heads the
grounds on which administeative action is §ubject to control by judicial
review. The first groucd [ would call illegality’, the second imationality
and the third 'procedural impropricty'. That is not to say that furber
development Gn 3 case-by-cate basis may nol in course of time add
further grounds. 1 have in mind parsicufarly the possible adoption in
the Tutuec of the principle of 'propoctionality’ which is recognized in
the administrative law of several of our feliow members of the European
Econami¢ Commbmity.”

Lord Diplock explained “irrationality’” as follows:

“By irmaiwonality [ mean what can by now be succinetly referred 1o a3
Wednesbury unreasonableness. [t applics to a deeision which s sa
autragenus i is defiange of [ogic or of aceepred moral srandards that

Cx n sensible person who had appléed his mind o the queston o be
decided could have arcived af i

[n other words. to characterize a decision of the adminisicator as
“irrational™ the Court has ta hold, on materal, that it s a decision so sutrageons
g to be n total defiance of logic or moral standards. Adoption of
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proportionality into administrative law was left Tor the future,

In essence, the lest is to see whother there is aty infirmity i the
dieeision mzking process and oot in the decision itself. (See fadiar Ranway
Comsiruction Co Led v, Ajuay Kumer, [2003] 4 8CC 579

Wednesbury principies of reasenahleness to which reference has been
made in almost all the decisions referred to hereinabove is contained in
Wednesburys case {supra}. In that case Lord Creen ME has held thm a
decision of a public autharity will be tiable to be quashed in judicial review
procesding where the count concludes that (he decision s soch thar no
authority properly diracting itself on the relevanr Jaw and acting reasonably
could have arrived i,

The srandards of judicial revicw in terms of Wedneshury is now
cansidered ta ke traditional in Enatand in centrast 1o higher standards wnder
the comman law of human rights, Lond Covke in B, vw_ Seerecary of State fur
the fiome Depariment, ex parte Daly, [2001] 3 All ER 433 observed:

“And | think that the day will come when 0 will be more widely
recognized thal the Wednesbury case was an asferimmarely
retrogressive decivion i English adnimisreaiive faw, inoso far as it
§uggesied that there are degrees of urreasonableness and that enly
a very exireme degree can bring an administrative decision within the
legitimate scope of judicial imvalidation, The depth of judicial review
and the defcrence due to administrative discrelion vary with the
subject matter. it may well be, hewever, that the law can never he
salistied in any administrative field merely by a finding thai the decision
under review is nol capricious or absurd.”

It is furthet observed that this does not mean thal there has been a shill o
merits revicw, On the conmary, the cespecteve rales af judpes 2nd administrators
are fundamentally distinct and will remain so. To this extent the general tanor
of the observations in & (Molmaod] v. Secretary of State for the flome Depy,
200031 WLE 840 are correct. And Laws E.J. {a 847 {para 18) righly ermphasized
in Mahmood's ¢ase that the intensity of review in 3 public low case will
depend on the subject mater in hand'

{underlined for emphasis)

G
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In Huoreg & Ors, v, Secretary of Staie for the Home Department, [2003]
1A ER 415 it is observed:

“50...the depth of judicial teview and the deference due o
administrative discretion vary with the subject matter. Can we find a
principied approach 1o give this proposition concrete effecl in cases
such as these appeals? In 8 o the application of Prolife difiance)
v, BBC, [2003] 2 AN ER 977, Lord Hoffmann said:

“My Lords, afihough the word “defercnce™ s now wery
popular in describing the refationship bevween the judicial
and the other branches of povernment, 1 do nat think that
ts overiones of secvility, or perbaps gracious concession,
arc appropriate to descnibe what is happening. fir g sockely
bascd wpon the rule of law and the separation of pawers,
it iy mecessary te decide which branch of govermmer! fios
R oamy pardiciier ipsiance the decizion-making power ond
whai the legal fmes of ther power are. That is @ guesion
of law and must therefore be decided by the conrts.

{underhmed for crmphasis}

Section 9 of the [udiciai Bevicw Procedure Act, 1996 (Canada) states
that the Court may reject an application for judicial review of a statutory
power of decision, if there is mere irvegularity in form or a eechnical imegularicy,
of if the court feels that there has been no miscarriage of justice.

Chaprer 5 of the U5 Code 41 also talks about judicial review aff
administrative decisiohs regarding public contracts. 11 states that the courts
would not interfere i an award process unless il is shown e be manifestly
fraudulent, capricious and so grossly ecronecus as to imply bad taih.

While exercising power of judicial review courls should net progeed
where il twao views are possible and onc view has been taken. In such a case,
in the absence of malz fide taking one of the views cannot be a graund for
Judicial review, In Asia Foundatron & Construction Lid v. Trofafgar Howse
Coasiructran 1) Lid gad Ors, [1997] 1 SCC 738 this Coult observed as
follows:

“Q. The Asian Develeprment Bank ¢ame into existence upder an Act
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called the Asian Dovelopment Act, 1966, in pursbance of an
inlernational agreement 1o which India was a signatory, This naw
financial nstitution was csteblished for acceleraling the cconomic
development of Asia and the Far Tast. Under the Act the Bank and
its officers have been pranted cernain immunitics, exempricn and
privileges. It is well known that it is difficult for the country ta go
ghead with such high cost projects unless the financial institulions
like the Waorld Bank or the Asian Devclopment Bank grant lpan or
subsidy, as the case may be. When such financial insticutions grant
sitch huge loans they always insist that any project for which loan
has been sanchioned must be camied out o accordance wilh the
specification and within the stheduled fime and the procodure for
granting the award must be duly adhered 1o, In the aloresaid premises
ot getting the evaluation hids of the appellant and Respondem-|
topether with the consuitant’s opinion afler (he so-called correciions
made the conclusion of the Bank to the efiect “the lowest evaluated
substantiatly respunsive bidder 15 consequently AFCONs™ cannot be
said to be either arbitrary or capricious or illegal requiring Court’s
intesference in the mutter of an award of ceniracd. There was spme
dispute betwesn the Bank on one hand and the consulant who was
called wpon 1o evaluate on the other on the question whather there
is any power of making any comection to the bid documents after a
specified period. The High Court v construing cenain clauses of the
bid documents has come to the conclusion that such a comrection was
permissible and, therefore, the Bank could ot kave insisted upon
granling the conteact in favour of the appellant. We are of the
considered opinion that it was not within the permissible limits of
interfercnce for & court of law, particularly when there has been no
allezation of malice or ulkerior molive and paricularly when the court
has nol found any maia fides or Mavouritism in the grant of contract
in favour of the appellant. In Tata Cafiufar v. Lnion of indig, {1994]
6 SCC 651 | this Coyrt has held than:

The duty of the coun is 1o ¢confine itself to the question of
legality. lis cancern should be:

i. Whether a decision-making authority exceeded its puwers,

2. committad an error afl law,

E



(1

I

4358 SHPREME COURT REPORTS [2006] $UFF. ¥ SO R,

3. commitied a breach of the rules of natural Justice,

4. reached a decision which no reasonable wmibunal wouold
hawe reached or,

5 abused is powers.

Therefore, it 15 not for the Court 10 determine whether 2 particular
palicy or partitular decision taken i the fullilment of that policy is
fac, 1 is only concerned with the manner in which Lthose decisions
hawe beett taken, The cxlent of the duty to act Fairly will véry from
case to case, Shortly pat, the grounds upen which an administrative
action 5 subject to controb by judicial review can be elassified as
under:

{1} Wegality; This mecans the decision-maker must cndersiand
carrectly the law that regwnlales his decasion-making power and
must give effect it

{11} Imadiomaliny, Ramely, Wedneshuty preasonableneys.
(i) Procedural inypropriety.

The above are only the broad grounds but ot does nat rule out addition of
further grounds i course af fime”

[0, Therefure, though the principle of judicial review cannot be
denied so far as exercise of contractual powers of govemmenl
Bodies are concemedd, but it is imlended 10 prevent arbitrariness
or favourilism and @1 is exercised in the fJarger public mterest ar
it W i5 brough te the notive af the court that in ithe matter of
award of a conteack pawer has been exercised far any collateral
purpnse. But oo examining the facls and cuwcumstances of the
present case and on 2oung throwsh the records we are of the
considered opinien that nonz of the criteria has been satisfed
Justifying Courl's interference m the grant of contragt in fviur
af the appellant, We are not enlgring inta the conttoversy rased
by Mr Parasaran, learned Seninr Counsel that the Eligh Court
commined & facwal eroor in coming 1o the canclusion that
Kespandent-1 waz the lowest bidder and the allered mistake
commitied by the consolfaat in the matter of bid cvaluaticoh in fot
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taking inte account the customs duty and the contention of Mr.
Sarabjee, learned senior counsel thai i has heen conceded by ail
parties concerned before the High Court thai on comections
being made respondent-1 was the lewest bidder. As in our view
in the maner of a wender a lowest adder may not claim an
enfarceable right to gel the contract thouch ordinarily the
aulhorities concemed should accept the owest bid, Funlher we
find fram the lener dated 12.7. 1994 that Paradip Ponl Trust itsell
has come to the following conclusion:

“The techniced capability of any of the three bidders to
endertake the works is not in question, Twa of the bids ane
wery similar in price, I additional commercial information
which has now been provided by bidders through Faradip
Port Trusl. had been available at the 1ime of asséssmend, the
pulcome would appear ta favour the award o AFCONS.”

1. This beine the position, i our eonsidercd opinion, the High
Court was not justificed in intorfering with the award by poing
inta differoed clavses af the bid document and then coming
o the vonclusion that the terms provided for modifications
or carmeciions even after a specificd date and firther eoming
1w the conclusion that Respendent 1 bzing the lowest bidder
there was no reason for the Port Trust to award the contract
in Tavour of the appellant. We cannot lose sight of the fagct
af escaiation of cost in such project on account af delay and
the time involved and further in a coordinated project like
this. if one componenl i3 not worked cut the entire project
gets delayed and the enormaous cost on that score i rebidding
i dane, The High Court has toially lost sight of this fact
while directing the rebidding. In our considered opinion, the
directicen of rebidding in the tacts and circumstances aof the
present case insiead of being in the public intarest would be
arossly detrimental to the public imeres™.

te is alsg (o be nowed that there was no stand before the Tigh Cowrt that
the appellant wanted 1o match the bid. Even il it is accepled Bor the sake of
argument, that was s0 wrged it would have no consequence.

H
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A very alfraciive argument was advanced that as GMR has been allowed
to maich the financial dezling of appellant for Mumbai airport, the same
medality showld have been adapled for the ather bidders, Though the argument
is apractive, at first flush, it cannot be accepted for the simple reason that
when bench mark is crossed, financial consideraiion is the determinative
factor because of revenpe sharing.

It is 10 be noted thae though emphasic was |ed that (he constituion of
Committees of non techrical persons could net have thrown muoch light on
the ultimate decision, yat il is 1o be noted thal atl the three Committess were
part of the govemment machinery. The issus was to assess correctness of the
EC's decision.

Expression of different views and discussions in different meetings
really lead to a transparent process and ransparcncy in the decision making,
process. In the realms of contract, varieus choices were available, Comparison
af the respeetive merits, offers of cheice and whether tha choige has been
properly exercised are the deciding factors in the judicial review.

Az hzs been rightly submitted by leamed counsel for the Union of
India, the RFP has to be considersd in the contexr of other documents like
substantial focument OMDOA, cxecution of the dgrccments culrpinaling b the
final master plan. tnitial development plan is nothing but 2 projection which
has ko be broadly in fine with OMDA. Undisputedly, OMDA is prepared by
the GOT and AAL One of the documents in the transaction documents is
OMDA

It is 10 be noted that if no one was Gualilied, twa alternatives were
avaifzble cither to scrap or abanden the process and second lo recondoce
the tenders. As noted above, the practical compulsion which made the choice
avotdable cannot be lermed 85 porverse or lacking rationality.,

The safety valve is the OMDA. The ranking becomes irelevant after the
bidders have came 1w the arena and then Nnally the finaneiz] bid which
derernines the ulfimate bid,

01 |5 to be noted that GETE wanted to kmow as to whether the variation
for alloiment of marks in respect of the dovelopment side area was done
tefore opening the bids or afier opening it EC had piven a very cvasive
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answer stating, that same was done before aliotting marks. GETE's job was not
the evaluation but verifying the evaluation process. GETE s examination was
resiricted 1o see whether alignment with RFP was correctly done, GETE was
not cxpeceed o give fresh opinion and no cvalualion was necessary.

Weightage introduces subjectivily. GETE has gone by objective
standards. The criterion adopied by GETE appears io be muore rational. Tt
proceeded with the idea 1hat more objecivity was necessary. 5o it has calied
the process to be validation process.,

It is pointed out by leamcd counsel For the respondents that parameters
[or judicial review are different in the matlers of contract for normal case of
tenders. In case of commercial contracts the normal conlraciual matters are
excluded. It is pointed out that there is no overwhclming public interest
inwolving such matters. GETE had only twuched the fallacious approach of
EC to make the process transparent. The view taken is a possible view
suppoted by reasons and there should not be any interfermnce.

In the whimane, the question would be whether in the process of selection
the Gowernment had adopted transparcnt and fair process,

While balancing several claims a cational approach is necessary and
that i5 0 be formed in line wab the scope of judicial inerference.

W is 10 he noted that Clause 5.5, deals with a situalion of the same
bidder being the highest bidder Far both the airports. It proceeds on the basis
that (here would be another eligible bidder for the other aieport and on that
basis the procedure to be adopted has been prescribed. T such a sitwakion
the bidder who would be successful ie. the highest bidder would be asked
ta take the aimart when the difference between his bid and the next higher
bid is grester. Such a precedure could be foilowed whera there is second valid
bid at the final phase. This procedure does nol deal with a sitwation where
there i3 only one bidder wilh valid bids for both the aicports. [0 such a
situation he becomes the higkest bidder for hoth the airports and for that
reasgn alone, the question of evaluation of Nnancial bid arises.

If the BFP was to consider at the final phase of evaluation there would
be cnly ons bid far each of the airports. In that event, there would be no
question of Mnding ou diffcrence between the varicus bids or comparing
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bids. That lefl no option with.the EGOM bu to cither vary RFP or tn award
one of the airponts to GMR and to cancel the process for the second or cancel
lhe entire process. The laiter course would not have been in larger public
interesl. Therefore, the EGOM exercised its oplion,

In final analysis, what the EGOM has don¢ i 0 sccept the report of
EC subject to validation dome by GETE.

The extent of judicial review i 2 case of this nature wher the texture
camnol be matched with one relating to award of contracl, the observations
of this Count in Rawrag Mtermatiorsl Lid v, FV.R Comsiruction Lid and
Orr, FL399]) 1 SCC 492 are relevant. It was observed as Mllows:

*13. Henee before entertaining 2 wril petition and passing any interim
orders in sueh petitions, the ¢ourd must carcfully weigh conflicting
public interests. Omly when it comes to a conclusion that there is an
overwhelming public interesr in emlentaining the pention, the coun
shauld intervene™

The view was re-iterated in Masigr Marine Services [Fr Lid. w. Meicalfe
& Hodghingor [P Lid aad Ane., |2005] & SCC 138

bn the Queen’s Bench decision in R v, Department of Constitunional
Affaivs, [2004] Al ER (D) L& in was inter-gfia held as follows:

"It 15 ot every wandering from the precise paths of best practice than
lends fuel tor a clzim for judicial review.™

Same would be avaifable only il public law clement is apparcot which
would arize only ima case af “hribery cormruaption, implementation of unlawful
policy and the like,” In the case of ¢commereial conirace, the aforosaid view
aboud wandering was noted. In paras 50 and 51 o was noted a5 [yllows:

"It daes not have the material or expertisc in this comtext 1o
“second guess' the pudement of the panel. Furthermore, this process
i even mare clearly in the realm of commercial jedement for the
defendant, which pdement cannot properly be the subject of Public |
Law chailenge oo the grounds advanced in the evidence bofore me.

[1is 1o b neted that e respect of both the appellant and the GETE
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wherever subjectivity criteria is involved, GETE has nol deali with e same.

The mandate of EGOM was to validate and not 1o invahdate. It was a
process for overall validation and calibration 1o apply the cerrect standard.
I is the texture af whe 1endered document which is of paramound importance.
EC has chanped the texiure whereas GETE did non do it [t needs no emphasis
that uneven denomination breaks the intéenity and textores.

Perverseness in conncetion with a finding of faen s an aspect of mistake
af law. Linkcd with the question whether GETE s canstittion was legal. other
guestion 15 whether the jurisdiction conferted on GETE has been properly
gxercised. Examination of the second guestion alonc would bo necessary
since we have heid rthat constitation of GETE does not suffer from any
infirmity_ In R firan} v. Secretary of State [2005 EWCA Civ 982 ar para 11}
it was observed as follows:

"t is waell known thay “perversity™ reprecents a very high hurdle. Tn
Mrfiare «, SSHED (2005 EWL A Civ 4817 the whole court agreed that
the word meant what il satd: it was a demanding comcepl, The majar ity
of the court (Keene and Maurice Kay LI said Lhat it embraccd
decisipns thal were iratignal or unreasonahle in the Wednesbury
senge {even if there was no wilful or conscious departure from (he
ralignaly, but 0 also mcluded a finding of fact that was wholly
uhsupporied by the evidence, provided always that this was a Iinding,
as 1o a material malter,

Opinions may differ 25 to when it can be said than in the “public law
domain, the entire proceeding before the appropriate autharity is illezal and
without jurisdiction or the defect or infiemity in the grder poes to the rool of
the matier and makes if in law invalid or woid. The mauer may have o bo
considered in the light of the provisions of the parficular statute in guestion
and the fact-siuatton obtaining in cach case. fis difficalt w visaalise all
sifuations hypathelically and provide an answer. Be that as it may, Lhe
question that frequently arises for consideration, is, in whal situationfcases
the non-compliance or érror or mistake, committed by the statutory authority
or iribunal, makes the decision rendered ulira vires or a oullity or pne withoul
urisdiction? [F the decision b5 without jurisdiction, notwithstanding (he
provisiens for obtaining relicfs contained in the Aot and (e “ouster clauses”,
the jurisdictian of the grdinary court is not excluded, S, the marter assumes
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significance. Since the landmark decizien in Anismmic Led v, Foreign
Copertation Commistion, [1909] 1 ALL ER, 208, the legal world scems to
have accepted that any “jurisdictional errar™ as understaod in the liberal or
moders appreach, Taid down therein, makes a decision efirg vires o1 3 nullity
or without jurisdiction and the “ouster clauses™ are construed restrictively,
and such provisions whatever their siringent language be, have been held,
not 1o prevent challenge on the ground that the decision is wira vires and
being 2 complcte nullity, it is net a decision within the meaning of the Act.
The ecncept of jurisdietion has acquired “new dimansions”. The original or
pure theory of jurisdiction means the authority to decide and it is delerminable
at the commencement and not at the conclusion of the enquiry. The said
approach has been given 2 go-by In Anfsminic case as we shall see fram the
discussion hercinafler [sce Or Smith, Woolf and Jowell - Sudicial Review of
Administrative Actian {|995) Edn. p. 238, Hafshury s Laws of Englond (dth
Edn.} p. 114, para &7, foomote {9)). As Sir William Wade observes in his book,
Admraisirative Low (Tth Edn), 1994, at p. 299;

*The trikunal nwst not anly have juriadiction al the outset, bl musl
retain it unimpaiced wntil it hee discharged its 1ask.”

‘The decisiwon in Arisseiic case [supra) has been cilcd wilh epproval in a
number of cases by this Coun.(See: Uwion af India v, Torachand Gupra &
Aros (19711 SCC 486, 4 B Amdfay v RS Movak [1938] 2 53CC 602 R 8
Shrecram Dvrga Prased asad Fatehchand Nursing Das v, Settlement
Commission (T & WTH[1989] | 5CC 628, N. Parthusarathy v. Conrofler of
Capital fsswes. [1991] 3 SCC 153, dssocrated Engingering Ca, v, Govi, af AF,
[1991] 4 SCC 93, Shiv Kuymer Oheghe v Mumcipal Corpre of Defhi (1997]
S5CC 6] In ML Sethi~. RE Kupur, [1972] 7 SCC 427 legal position after
Anismrre case {supra) was explained to the following effeci:

12 The word *jurisdiction’ is a verbal coat of many colours. Jurisdiction
otiginally secins to have had the meaning which Lord Reid ascribed
to it in Arizminic L1d v Foretgs Compensation Camanssion. namely,
the entizlement ta enter upon the enguiry n question. IF there was an
entitlement [0 enter Upon an enquiry inte the question, them any
subsequent error could only be regarded as an error within the
jurisdiction. The best known formulation of this theary is that madc
by Lord Darman in & v, Boltan (18413 1 QB 66. He said thal the
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guestion of jurisdiclion is determinable at the commencement, wot at - A4
the conclusion of the enguiry. Tn Anisminic Lid., Lord Rewd said:

‘But there are many cases whete, althoush the iribunal had
jurisdiction to enter an the cnquiry, it has done or failed Lo do
something in the course of the enquiny which s of such 2 nawre
that its decision is a nulkity. It may have given ils decision in bad
faith. 1t may have made a decision which it had no power to make.
Tt may have failed in the course of the enquiry e comply with
the requirements of natural justice. 1t may in perfect good faith
have mizconstreed the provisions giving it power t¢ acl so that
it Failed 1o deal with the question remiited 1o it and decided some €
gquestion which was nol remitted (0 i It may have relused to take

intd account somethmg which it was required to take into account,

Or il may have hased its decision on seme malter which, undet

the provisions senting & up. it had no righe to take into aceounl.

{ do not intend this Jist e be exhaustive.” T

In the same case, Eond Pearce said:

“Lack of jurisdiction may arise in vartous ways There may be an
absence af those formalicies or things which are conditiens precedent

i¢ the tribunal having any jurisdiciion fo embark on an enquiry. Orthe |
tribunal may at the end make an order that it bas no jurisdiction o
make. Or in the intervening stage while engaged on a proper cnguiry,
the tribunal may depart from the rules of natural justice; or it may ask
Wsell the wrong questions; or i may lake into account mamers which
it was not directed 1o take into aceount. Thereby it would step outside
its purisdicéion, I would #wrm intw its enguiny inle semecthing non
directad by Parliament and Mail 1o make the enguiry which Parliament
did direct. Ary of these shings would cause its purported decision to
be a ruelliry.”

The dicta of the majority of the |louse of Lords. m the above case (G
would show 1he exlem to which ‘lack’ and “excess' of jurisdiction
have boen assienilated ar, in ether wards, the extent o which we have
maved away from the iraditional concepr af 'jurisdicion’. The effect
of ke dicta in that case is to reduce the difference between
Jurisdictional emror and simor Of law within jursdiction almast o vanishing 13



[

-

-

I

dedh

SUPREME COUR L REFCETS | I006] SUPP. § SOK.

point. The practical effect of the decision is that any emar of law can
be reckened as jurisdictional, This comes pertously close to saying
that there is perisdiction i the decision is right in law but none if it
(s wrong, Almost any misconsttoction of a stamte can be represenied
a3 'basing thew decision b a maner with which they have no Tight
ty deal’, “imposing an unwarranted condition' or “addressing
themselves iy a wrang guestion’. The majorsy opinion in 1he case
leaves a couet ar ribunal with wvicilally oo margin of lezal emor.
Whether fhere i excess of jurisdiction o merely errer within
Jurisdicton can he determuned anly By comstruing the dmpowering
slate, which will give liike puidanee. i is really 2 question of how
mucty latitode the court is prepaced to allow...”

In the subsequent Constitwtion Bench decision m Hari Prased Mulsharker
Trivedi v, F B Aafte aad Orr, [1974] 3 50C 313, it was held as follows:

o Theinggh ahe dividing lime belween lack of jurisdiction or power and
erromeons esercise of i1 has become thin with the decision of the
Hueose af f.ords in the Anisnimie case (e, dnemnic L v, Foceres
Crwmpenieirn Commiaton, [1967] 2 All ER. 286}, we da not think
that the distinction between the two has been completely wiped out.
W are awars of the difficalty tn fermulating an exhaustive rale w iell
when there is lack of power and when there 5 30 crronedus @xércise
of 1. The difficuly has acisen because the word ‘jurisdiction® is an
expression which 1s used 10 a variety of senses and 1akes its colour
from s contex). {see per Liplock, 1. at p. 394 inthe datomiafe case).
Whereas the “pure” theory of jurisdiction would reduce jurisdictional
contrel 12 3 vanishing poiot, the adoption of 2 nartower meaning
might result in a more uselul lepal concept even though the formal
struciure of law max lose someshing of s lopical symmetry, ©At
borom the protlem of defining the concep af jerisdiction for pumose
of juskicial review has beeo ane o public palicy rather than qne of
logee™ %A Smith, Judicial Review of Administrative Action, 2nd
Edn., p. 94, (1968 Edn.}

The obscrvation of the leamed awthor, (5.4, D Smilh) was conninued

inits 3rd Edn. 1973y at p.%8 and i s dh Edn. {1980} a1 p. 112 of the book.
The observation afresadd was hased on the then prevailing academic opinion
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only as is seen from the Tootmotes, 1t should B stated that the said obiervation
is omitted mom the latest edition of the ok e Smith, Woolf and Joweli
Judicial Review of Administrative Aclion - 5th Eda. {1995} a5 i$ evident (Fogp
p. 220; probably duc to later deveioponents in the law and the academic
opinion that has emecrged due to the change in the perspective,

After 19840, the decision in Nrst Amsminfe s case came up for funher
consideration before the House of Lords, Privy Cowncil and other coos. The
three leading decisiops of the House of Lovds wherein Andimimic peinciple
was followed and explained. are the fallowing: Re Roca! {ommurcarifons
Frd, [1980] 2 Al ER, 634; O Reifly v. Muckman [1982] 3 AL TR, |124; Re
v, Huli Universiry Fisitor, | 1393] 1 Al E.R. 97, [t should be noted that Sacal,
i re case (supra} the Anisminic principle was held 1o be inapplicable in the
caseg of {superior) court where the decision of the court 15 made final and
conclusive by the sratite. {The superior vount refermed W oin this decision i
the High Cour) [1981 AC 371 (383, 384, 386, 391} [n the reanwhile, the House
of Lords in QO8I case (supra) esanciated threc broad grounds for judicial
review, as Vlegality ", “procedurat propricty” and “rationabidy” and this decision
had ils impact on the development af the law in pose-Anisminic peeind. In the
light of the above four nponant decisions of the Hoose af Lords, other
decisions of the Court of appeal. Privy Councdl etc. and the fater academic
opinian in the matter the entite case-law on the sulyect has been reviewed
in leading rexa bowks. 1o the latest edition of De Simath on Judicial Beview of
Administrative Action-edited by Lord Wooll and Jowell, Q.C. [Frofessor of
Public Law, 5th Edo. L995], in Chapter 5, titled as “Jurisdiction, Vires, Law and
Facr” {pp.223-294}, there is exhaustive analysis about the concept
“lurisdicton™ and its ramifications. The amhors have discussed the purs
theory of juristiction, the innovalive decision in Awisminic case, the
development of the law in post-Anisminic period, the scape uf the “Maality”
clawses {exclusion of jurisdiction of cowrts) in the stawotes, and have laid
down @ fow propasitions al pp. 230-256 which could be advanced on the
subject. The authors have concluded the discussion thus at p. 256

After Anisminic vifually every emar of law is a jurisdictional error,
znd the anly place left fur non-juricdictional efror is where the
components of the decisicn made by the inferior body included raatrers
of facl and palicy as well ps law, or where the emmor was evidential
{comeeming for exampie the burden of proot or admission of evidence],

L
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Perhaps the mast precise indication of jurisdictional epeor is that
advanccd by Lord Liplock in Racal Communications, when he
suggested that a tribunal is entitled to make an error when the roatler
“involves, ac may do interrelated guestipns of law, faet agd degres.
Thus it was For the county cowrt judte in Pearlman wa decide whether
the installation of central heating in a dwelling amounted 1w a
*srructural, alteraion, extension ar addition”. This was a typical question
of mixed law, fact and degree which only a scholiast would think it
appropriale Lo dissect into two separate queslions, one for decision
by the superior court, wiz., the meaning of these words, & question
which must entail considerations of degree, and the other for decision
by 8 coumly couent wiz, the application of words to the particular
installalion, a question which also entails considerations of degree.

1L is, however, daybtful whether any test of Jurisdictional crror will
prove sansfactory. The distinction between jurisdictional and non-
Jurisdictional error s ultimarely based vpoen foundations of sand.
Much of the supersteucture has atready crumbled. Whal remains is
likely quickly to fall away as the courts rightly insist that all
adminisirative action should be, simply, lawful, whether or not
jurisdictionally lawiul,

The jurisdictional contrel exercised by superior courts over subordinate

courts, ribunals or other stanatory bodies and the scope and content of such
power has been pithily stated in Hafsbury s Laws of Eogland - 4th Edn.
(Reissuey, 1982 ¥ol 113, po L L3 ta the fallowing effect,

“The inferior caurt or tribunal lacks jurisdiction il il has no pawer to
enter wpon &n enquiry inta a matter at all; and it excccds junisdiction
il [ pevertheless enters upon such an enguiry or, having junsdiction
in the first plice, it proceeds 1o arrogate an anthoriy withheld from
it by perperrating a major errow of substance, fwm or procedure, or by
making oy arder o taking action outside its limdted area of competence.
Mot every error committed by an inferior court or tribunal or other
body, however, ooes ta jurisdictian. Jurisdiction o decide a matter
impors a limiled power to decide that matter ncomractly.

A tribunal lacks jurisdiction if (1) it is improperly constituled, or
(2} the proceedings have been improperly institweed, or (3} authority
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ta decide has been delegarcd to it unlawiully, or (4] it is without
competence Lo dezl with a matler by reason of the parlies, the area
in which the issuc arese. the nature al the subpect-maticr, the value
of thal subject-mater, or the non-existence of any other pre-requisite
of a valid adjudication. Excess of jurisdiction is nor materially
dislimenishable from Jack of jurisdiction and the expressions may he
wsed interchangeably,

Where the purisdiction of 3 iribonal i$ dependent on the existence

of a particular siae of affairs, that stae of aflairs may be described

“as preliminary to, or collateral 1o the meriis of, the issue, or as
jurisdictional. (p. [ 14},

There is a presumption i construing siatutes which confer
jurisdiclion or discrelivnary powers on 3 bady, that jFthat bady makes
an emror af law while purporting o act within that jurisdiction ot in
exercising those powers, its decision or action will excesd the
jurisdiction conferred and will be quashed. The error rust be one an
which the decision or actipn depends. An error of law podng to
jurisdiction may ke commimed by a boedy which fails w0 follow the
proper procedure required by law, which wskes |cgally imelevant
considerations into account, or which fails to rake relevam
considerations into account, or which asks itself and answers the
wrong guestion. (pgp. 119-120}

The presumption ihal eoror of law goes 1o jurisdiction may he
rehitted on (he construction af a particular statute, so that the relevant
b will not exceed its jurisdiction by going wrang in law. PreviousTy,
the counts were mare likely to find that emors of law were within
Jurisdiction; but with the modemn approach errors of law will be held
1o fall within a body's jurisdiction only in exceptional cases. The
Court will zenerally assmne that their expertise in determianing the
principles of law applicable in any case das not been excluded by
Parlisment.(p. 120},

Errors af law include mismiespretation of a statute or any pther
legal document or a rule of common law; asking onesell and answering
the wrong guestion, taking itreleévant cansiderations into account or
lailing 1o take relevant ennsiderations into account when purparting

H
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A 10 apply the law 1o the lacts; admiding imadmissible cvidence or
rejecting admissible and relevanl evidence; exercising a discredion on
the kase of incorrect kesal principles; giving reasons which disclase
faulty leeal reasoning or whick are inadequate to Fulfil an express duty
to give reasons, and misdireciing oneself as to the burden of progf.”

B {pp121-172)

H.W.R Wade and C.F. Farsyth in their book Aderiisteadive Luw, Tth

Edn_, {1994, discuss the subjeet regarding the jurisdiction of superiar courts

over subordinate courts and ibunals ender the head “Jurisdiclion over Facl

and Law" in Chapter 9, pp. 284-320. The decisions kefore Anisminic and those

 in the post - Anisminic period have been discussed in detail. Al pp. 319- 320,
the authors give the Sommary of Rules thuas:

Surisdiction over fact and faw: Summory

Av the end of a chapter which is tep-heavy with obsobescent
material, it may be wsclul 10 summarise the podition a3 shoaly ay
pirasible. The overall pictere is of an expanding syslem sirugzling to
free itself from the trammels of classicz| doctrines laid down in the
past. It is not safe to say that the classical docirines are whally
obsalere and that the broad and simple principles af review, which
E clearly now commend themselves 1o the judiciary, will enlirely supplant

them. A summary can theeefare only atate the lang-esiablished rules
together wilh and broader rules which have now superscded them,
mueh for the benefit of the law. Together they arc as Tollows:

Ertars of fact
F
Old rule ! The court would quash only if the errengous jurisdictional,
New rule : The court will guash iF an ecrancous and decisive fact was-
{21 jurisdictional
G

{b} Mound an the basis of no evidence: ar
{c) wrong, misunderstoad or ignored.

Errors of law
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Ol rule; The court would quash only if the error was -
{a) junsdictional; or
(&) oo the face of the record.

New pule: The court will quash for any decisive emror because all
errors of law are now junsdiclional "

{emphasis supplisd)

The above position was highlighted by this Courl in Mafatla! fadusires
Lrd and Jes. v, Unisn of {ndia and Qs [1997] 5 3CC 536,

Stand of respondents about appellant’s objectionabic conduct mesds
consideration.

Para 1.5 of BFP reads as [ollows:

1.3, Confidensality - PR receiving this RFP must have complewed
and retamed the required, duly caecuted Confidentiality Deed.

POB are reminded that information pravided in this BFP and the
accampanying docurnentation package is covered by the terms of the
Confidentiality Deed and the Diselaimer sct oot hérein, POB are also
remminded that they are nol W6 make any public statements about the
Transaclion process or their participation in it.

Para 6.13 speaks of the 'Conirzct Points” and in no uncciain terms provides
as Follows:

. Any request Tor information or clarification of information must be

dirceted through che questions and answer process set out in Section
33 hereaf.

POR and their advisers mast not make contec) with any cmplovees
of AAY or other (0D azenctes ar 2irport costoners except 28 amangid
through ABN AMRD as part of the Transaction process.”

Learned counscl for the appellant submitied that the expression
‘contract” obviously means an illegal anempt fur bribery elc. and cannot

11
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A sand on the way of submission of decuments for consideration, The plea is
clearly untemable. Thewgh, there 15 no penal clawse for such breach it poes
against a wvery concept of faimess im the process and evaluation of bads.
Whatever documents are to be submiked are clearky stipulaled. Any attempst
te take advantape of any newspapcr report, clearly falls foul of the mandate

B that there shall not be any coniract with any person involved in the process
of selection. It is wnusual that the BFF did nol make such a conteact is a factor
far disqualification. This is to be kept in view in fofure tenders.

The inevitable conclusion is that the appeal is sans merit, deserves
dismissal, which we direct. Costs made easy.

KAFPADIA, I Althowgh, | respectfully agree with the conclugion
contained in the opinich of brather, Arijil Pasayat, the impecance of fhe
scoring system o the terder process has impelled me to elueidate and clanify
vertain trucial aspects. Hence, this sepamte opinin,

The hasic controversy in the present case i3 whether the E.C. had
exceeded i authority in the assessment of technical pre-qualification.

In \he scoring system objectivity has an important role to play (Clause

L4y In the scoting svstem the idemification of Factors {including, sub-factors),

E allocation of marks to each of these Factors (inchuding sub-factors) and giving
of marks #re three distinet and different stages. Clause 5.4 deall with assessment

of rechnical pre-gualifications. Under that ¢lause a seonng system was to be
applied based on the assessment of the Terms of the OfFer against the Technizal
Pre-cualification criteria. [t further stipulated that assessment shall be oo

F absaluee basis and nat redative as between the offers, Under the said sysietn,
cach factor bad to be alleexted certain marks, Objectivity had 1o be provided

in the allocation of marks {and not in giving of marks) to each Gclor (including
sub-factors). This was not done. For example, RFP required cerain marks Lo

he alleeated for absorption of existing staff. Greater the absorption, higher the
marks (¢ be given. In the present case, the E.C. changed the factor, namely,

G "ahsorption of employess™ to the overall approach. This led to chanee in
pricrity. Similarly, in the RFP, the factor carmarked was “property development”
which E.C. compared 1o “infrastruciure development”. Expenience in preperty
development is different from experience in infrastructure developmeni. Similarly,
RFP had given weightage to agronautical revenoe wherzas in allocation of

[ marks, E.C. oblivcrated the differerce betwetn aeronautical and non-aeronautical
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revenues. The above examples are given only to show that objectivity which A
was (he undedlying principle underlying clause 5.4 is completely lost cither

by expanding the eowmerated factors ke aeronautical revenue, owerall
capabilily ves-a-vis capacity {o absorb existing work-lorce and comparison of
propesty development with infrastructure development er by aliocating wn-
even marks to sub-factors. In my view, E.C. had no business to expand or
parrow duwn the scope of any of the above factors as it was beyond its
gutherity and contrary to the scoring system.

With these words, I asree with the conelusion contained in the opinion
of brother, Arfjit Pasayat.
C
RP Appeal dismissed.



