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Constifution of fndia, 195k

Articies 12 and 32—Writ Petition--®rit of certiorari--Challenging
validigy of judgmeat of Supreme Court affer dismizsal of Review Petition
therein—Maintainalility of~Held not maintainable-—Superior Courts of
Justice do not foll under the ambit of State or other authoritioy wader 4riicle
Iz

Artivle [42—Reconsideration of Jwdgment of Supreme Court afier
dizsmizscd of Review Patition--Permizsibitity wnder inherent powsrs—Held,

Conert may reconsider its fudigments in exercize of is inherent powers in raresi

of rare cases fo prevend abuse of ity process end o cure grioys miscerriage of
Jjustive—{rroundy and procedurs for such re-consideration laid down--Supreme
Court Rules, ]868-Chrder XI VI Rule 6.

{rocirines;
Boctrine of Ex debito Justitise—Applicability of
Dociring of stare decirip-—discussed

The common guestions fer consideration in the instant writ petitions
were whether writ petition snder Article 32 of the Constitetion of 1rdia could
be maintained to question the validity of 2 Judgment of Supreme Court afler
the petition for review of the ssid judgment was dismiszed; and whether the
order passef by €his Court eoald be corrected under s inberend powers afler
dismissai of the review petition on the provad fbai i was passed either withowt
risdiciton or fa violation of the principies of antaral justice or due to unfair
procedure giviep scope for bizs which resuited in abuse of the process of the
Court or miscarrisge of justier fo an sggrieved person,

Answering the questions, the Coart
1806
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HELD : Per Quadri, 4. (for himself, 2L, Variava and Patif, J3.}

P A fiesd pudgmentiorder passed by this Coert cannof be assaifed in
& petition under Article 32 of the Constitution of India by a0 aggreved person
whether ke was g party to the case or not, [1019-G§

£.2. In view of historicad background and the very nalure of writ
turisdiction, which is 2 supervisory jurisdiction over jaferior Conrts Fribunals,
en princigle x writ of certiorari cannot be issued to eo-ordinate conrts and a
fortior o gieperior courts. ‘Fhus, it follows that a High Court cannot issag 2
wrif te anether High Court; not can pne Bench of 2 High Cowrt e a writ
to # different Heneh of the same High Court, muach less can writ jurisdiciion
af & High Court be fevoked 10 seek issnance of a writ of certiorart io the
Supreme Courf, Though the judgmentsiorders of High Coaris are labie to
be cerrecied by the Supreme Court in ity appellate jnrsdiction under Articles
E32, 133 and 134 av well as under Article 136 of the Constitation, the $Hgh
Courtz are not constitted as inlerior couris in constitutional scheme.
Therciore, thé Supreme Court would sot issue o writ ander Article 32 to a
Figh Courd. Fartker, ncither a smaller Bench nor a larger Beach of the
Supreme Courd can issge & writ under Article 32 of the Constitotion o any
other Bench of the Supreme Court. Asticle 32 can be invokzd ondy for the
poppase of enforcing the Tandamental righis conferred in Part Bl and it is &
seitfed position i law that no judicial order passed by any saperier enart in
Jadicial procecdings can be said to viodate any of the fundamental rights
ershrined dn Part HL The superior conrts of jugbice do net alse f2i within
the ambit of Sfate or iher authorities under Articie 17 of the Constilution.
FEB15-B-05)

Naresh Shridivg Miraikar and Crs, v, Stafe of Maohorashra and Arer, {1966]
3 5CR 744 4B Antnday vo RE Navak and Ane., [T988] 2 SCEC 602: Serr
Triveniban v, State of Cafarar, [19891 1 8CC 6785 Krivhna Sweami v, Dwion of
Indin and Ors, [3997) 4 SCC 608; Mohd Aelom v, Union of India, [1996] 2
SCL 4% Khodee Distifleriey £id anwd Anr. v, Registrar General, Supreme Conrt
af dnclia, J19963 3 SCC 114 Gurduchior Singh and Anr, [1996] 3 80C 117; Babu
Sinph aned dve v, Undon af fedic and Anr, |1996] § SCC 365 £ dshokan v,
Dnion of trudic and Anr, [1998} 3 BCC 56; Supreme Court Bar Association v,
Linien of India ond Ane., 1998] 4 SCC 400 and M5 dklwar v, Siare of Harvana
and Ay, (2800} [ SCC 278, referced 1o,

Halshury s Laws of Englond, Fourth Edition (reisnueel, Vob 1 (1}, referred
e
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L.1. Fhis Court, {0 prevent abuse of I process and to cure a gross
miscarsizge of justice, may reconsider i jodproents in exercise of its inherent
pawer. [1(23%B-C)

2.2, Principles in regard to the highest Court departing from its binding
precedent zre different from the grounds or whick a finst judgment beiween
the parfics, can he reconsidered. However, when reconsideration of 2
indgment of this Couart i sought the finality sttached both 1o the bw declared
as well as to the decision made iIn the case, is pormally brought ander
challenge, The Court Is faced with competing principles-ensuring cerfainty
#ad Ninality ef o judpment of the Court of lnst resor! and dispeasing justice
on reconsideration of a judgment on the pround chat # is vitiated, being in
viokatizn of the principles of natural justice or giviag scope for apprehension
o biss due 46 a Jodge whe participated i decision msking process not
disciosing his links with a party fo the case, or on account of sbuse of the
profess of the Coort. Such o judgmend, far from ensuring finality, will always
renrain vnder the clowd of uncertainty. Though Judges of the highest Court
do their best, subject of course fo the Hmifation of human folibiity, yef
situaticos may arise, i the ravest of rare cases, which would reqaire
reconsideration of a finsl judgment to set ripht miscarrings of justice
complained of. In suck 5 case if would nof ondy be proper buf sdse obligatory
both fgaily and merally to recdify the ercor. The dety to do justice in these
rarest of rare eases shall have to proevail over the policy of certainty of
Judgmesnt as theugh it i essentiaBy in peblic interest that 2 final judgment of
the final court in the country should wof be epen to challenge yet there may
be eircemstances, wherein declining to reconsider the jwdgment wonld be
oppressive fo judicial conscience and wonld casse perpetuatior of irremediable
fjustice, [023-E; 1035-E-H; 1832-A

The Keshav Afills Co. Led v, Commiszioner of Incomestax Bombay Morth,
{1965] 2 SCR YOR; Magawlal Cihagantal () Ltd v, Mwricipal Corparation of
Cireater Bombay and s, {19741 2 SCC 4823 The Inclien Alwmininm Co. Led v
The Coppaissioner of Income Tere West Bengal, Codestize, {1972 2 SCC 150; 0
Re: Cawvery Water disputes Tribunal, [19%3] Suppl. 1 $CC 96: 3991 Supgl. 2
SCR 497; 5 Nagargi and Ors. v, Staie of Kornoioka amd Anre., 18993 Sopal. 4
SCC 895 Ramdes Chauhar v. Stote of dssar, {2001} 8 8CC 7H4; Lily Thomoar
avicd Crrs. v, Unon of Indic ond Grs, (2880} 6 SCC 224, Union of Indin and Ane
et ¥, Ragfukir Stngh (deadt by LRs. et e, FE9R91 3 SOC 7584; Harbans Singh
v. Stote of Unar Pradesh and COrs., {19821 2 SCC 1015 AR dmmday v. RS Nayak
e e, 11988) 2 8CC 602; Supreme Courr Bar Association v, Ui of fndie

“ %
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and Anr, {19981 4 SCC 409; Re: Vinay Chondra Mivhra, 19951 2 50C 584

- and M5 Ahhwar v, Srete of Harvang ared Anr, [0} T SCC 378 referred to.

The London Street Tramways Company Limited™. The London Couniry
Conmedl, LROIB9YE Appeal Cases 3758 Hovstead and Ors. v, Commissionsr of
Tawarion LR, 1926 AT 155 Raja Prithwi Chand Lafl Chowdhery v. Ral Bobadur
Subbraf Rol angd Ovs. ete, AFRIBAETEC E, 22 419403 2 BCR TH: 1941 T ML
Supp. 45 Venkgig Noresimba Appa Rovw v, Court of Wards 188¢ (11} Appeal
crses 6683 Liowds Bard Lid v, Dewsen and Oy, [B9683 3 AR E R TY; Jones v,
Secretary of State for Sovial Services efc., (3972 § Al E.R, 145; Fitzleer Estates
Lid v, Cherey (Tapector of Tazes, (3997 3 Al BR. 994 Dnited Sries of
Amertca v, Ohie Povwer Company | Lavwyees’ Bd Zod 683 and £ v, Bow Srest
Aetropolitan Srinendiary Mdyistrate and Ors. ex gare Pinocher Uparte, (Mo, 3}
£1900% & Al ER 57T, referred fo.

Velicial Diseretion” by Akaron Barak, refersed to

2.3, A petitioney i entitted to relief ey dehitn fustitize if he estabiishes
£1% vickation of principles of matural justice in that he was not a party & the
lis st the heigmaent adversely affects his interests or, if be was a party to the

-lis, ke was nof served with netice of the proceedings and the mafter proceeded

as i ke hagd rotice and £2) where in the proceeeings a Judge failed to disclose
kis coppection with the sehiect-maiter or the poriics giving scope for an
apprehension «f bias and the fudgment adversely affecis the pefifioner.

{F0353-Rj

24 The petitioner, i the curative petition, shall aver specifically thad
the grounds mentioned therein had been falier in the review petition xad that
if was disreissed by cirealstion. The corative petition shall contain &
certification by 2 Senlor Advooste with regard fo the falliment of the above
requirements. [1835-C}

1.5 Since the matter relates to re-examination of a inal fudpment of this
Court, though on Hmited protnd, the curative petition kas to be first cirectated
to 2 Beach of the three senior-most Judges and the Jodees whe passed the
jadgment camplained of, #aveilakle, It is only when a majorify of the Judges
on the said Berch conciude that the matier peods kearing that it shouid be Hvied
before the sume Beach (a4 far ac posulble) whick may pass appropriate orders.
{i shail be eper fe the Bench af any stage of consideration of the cerative petition
to Ak A senjor counsed to assist # as gmicns olrdee I the event of (he Bench
teolding at any stage that the petiten B withont any merdt and vexatious, it may

B
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impose exemplary costs on the petitioner. JI035-E-E]
Per Barerjee, 4. {Concurring)

k. There is no manner of doubt that & writ jurisdiction a5 envisuged
dnder Article 32 of the Constitiution, 5 not available o reconsider @ decision
of this Court. {1037-H; 18384

Metresh Shvichhar Miraibar and Qrs, v. State of Mahararhtra ol Anr, [1966)
3 BCR Tddy AR Amtulay v, RS Nayat and Anr, |1988] 2 5OC £532; Sme
Triveniben v. State of Gujorar, [19891 1 SCC 678 and A/f Rumar Sarat v,
Secrefary Indign Ten Apsociotion and vy, (2085 5 80C 42, relied on.

I.L The doctrine of ex debire jurritior rebates to and arises from the
 eancept of justice; in the cvent there appears 1o be infraction of the concept,
guestion of there being & wirn argund and therehy maintaining # fotal silence
by the law Courts would aot arise. Thouph an Grder of thiy Cour? canrol be
aseribed as an abuse of the process of the Couze, but the factam of the
availability of inberent power for the ends of justice canmot in any way be
decried, The Constitution of Indiz assigned a pivots! role on o the Suprems
Court providiag thercin the supresacy of law with the rationale being justiee
ix above ali. The exercise of mhereat power of this Court also stands recopnised
by Oreder XE VE Bade & of the Sapreme Court Rules, 1966, {1039-B-C-B

AR Antulgy v. RS Nayak and Anr, [1988] 2 SCC §62; Sywhetics and
Chericals Lid and Ors. v. Stafe of LUP. and Crs., 1996} ¥ SCC 10%; 5 Nagaraf
and Ovs. v, State of Kernataka and Awr., {1963] Supp. 4 3CC 595 and Suprems
Court Bar Association v. Linion of India and Arnr., [1998) 4 8CC 469, referred
218

Mes Cathrinefole v, Norgguipment Troding L, {1972} 2 ALl EX 538;
Ostime {Trspector of Tazest v, dustrafiasn Mutua! Provident Soclety, (198933 All
ER 24B; 1960 AC 45% and Commarnwealth of Massachuserts et af v. L84, {92 1,
et G68), reforred .

2.2, Manifest injustice is curable in nuture rather than incarshic and
ghis Court would Jase ity sanctity and thos would belie the expretations of the
feunding fathers that justice is above all. There is ng manrer of dozbt that
procedural law/procedurat justice cannod everreash the eencept of justice and
i the event an Order stsnds pit te create manifest injostice, would the same
be aflewed to remain fn silence so as {o affect the parties perpetuatly or the
concept of justice ooght to activate the Court to fingd a way ouf ta resolve the

-
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errontous ppproach 1o the problem. 1n the event there is any affectation of A
such 80 administration of justice either by way of infraction of natural justies
ar ar erder beittg passed whoelly without jurisdictiog or affectagion of pubtic
confidence as regards the doctrine of integrity in the justice defivery system
technically cught wof o ovt-weigh the course of justice the same being the

troe cffect of the doctrine of ex debito justifiae, [1044-F-(z; 1045-P-E) a

A Ranga Swamy v. Gove of AP and Ors., AIR (1998) 5C 533,
distinguizhed.

R. v, Sussex Justices, ex P. MeCartfoe, (1924) 1 KB 256 and R v. Bow
Street Metropolitun Stipendiary Magiirate and (s, ex parte Pinocket Ugarte
Mo, 2h L8909 1 All ELR 377, referced to, &

2.3, Curative petitiony cught 10 be treated as a ranity rather than repuiar
and the appreciation of the Court shall have to be upon proper cirdurmspection
Baviag regard 16 the three basic features of justice delivery system to wit, the
erder being in contravention of the doctrine of natural justice or without
jurisdiction or in the event there is even a Jikelihood of public confidence heing o
shaken by reasen of 1he assoviation or closeness of a judge with the subject
matier in dispute. It is time that procedural justice system should pive way
to fhe conceptual justice system and efforts of the law Court oupht to be s
directed. {1945-H: 10464}

CIVIL ORIGINAL JURISDICTION : Writ Petition (C) No, 509 of B
1997,

{Under Article 32 of the Constitution of India)
WITH

WP {C) Mo, 245/99, 338, 325-3726, 663, 6802000, 1742001 and
HIB of 15049, )

Solt F Soeabjee, Atorney General, Shanti Bhushan, P A, Mohammed,
Anil B. Divan, Rajiv Dutta, LK. Venupopal, LA, Dave, Parag P. Tripathi,
Ramjit Kumsr, Pr. Ragiy Dhavan, P8 Mishra, Ms. Kamini Jaiswal, Ms.
Aishwarys Rao, Ms. Ripaskkhu Borthakur, P. Vittal Rso, Ms. Gunwani G
Prara, Ms. Sudha Gupta, Vikas Singh, Yunus Malik, Ms. Pallavi Parmar,
Prashant Chaudhary, Prashant Bhushan, Sanjeev K. Kapoor, Narender Verma,
Yishal Gupta, Sanjay Pathak, Anil Mittal, K.E, Mohan, AT, Patra %
Sukumsran, Nipun Mathotra, Dr. Sonria Hurra, rivyang K. Chhaya, Varun
Goswami, AP, Medh, Dhrav Mehts, K.C, Kaushik, Prateek Jalan, Manish 2
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Singhvi, RN, Poddar, ©. Radhakrishna, Ms, Sushma Surt, SN, Terdod,
Sanpay R. Hegde, Satyn Mira, G, Prakash, K. B Rohagi, Ms Aparna
Rohtagh Fain, Manod Aggarwal, Rentd Thomas, Javed M. Rao, Vineet Sinhs,
Ashok Agzarwal, Rajender Pd. Saxena. B.S. Bamthia, V.B, Saharyva, Rakesh
K. Khanna, Reetosh Singh, Surys Kanst, M3 Sunita Sharma, Ms, Rekba
Pandey, B85, Mahra, Bimsal oy [ad, Bineet Kamar, VK. Sidharthan, B K.
Khurang, 8. Muralidhar, 8, Yallinayagam, Ms. Meery Vaid, for the appearing
parties. In-person (NP, for petitioner in WP No. 3742001,

The ldgments of the Court were delivered by

SYED SHAE MOHAMMERD QUADRY, | These wrt petitions have
cobe ap before ue as 2 Bench of three leamed Judges of this Coun referved
the first mentioned writ petition 1o 8 Constitution Bench observing thus ©

“Whether the hedpment of this Court dated March 10, 1997 in Civil
Appeal No. T843 of 1997 con be regarded as & nuliity and whether a
wiit petition under Articls 32 of the Constingtion cen be maintained 1w
guestion the validity of a judgment of this Coar after the petition for
review of the sald judgment has been dismissed are, tn our opinion,
questionts wihtich need to be considered by & Constitution Bench of this
Conrt.”

The peher writ pethions were 1agged to that case.

In these cases the following question of constitutional law of considersble
siprificance arises for congideration @ whether an aggrieved person s entitled
to any relief againdt & final judpmentiorder of this Count, after dismissal of
review potition, either under Anticle 32 of the Constitution or otherwise,

In oue endesvour to snswer the goestion, we may begin with noticing
that the Supreme Court of Tndis is establiched by Article 124 of the Constitution
whicl specifies i3 jurisdiction and powers and enables Patdiament to confer
furthér jurisdichon and powers on it The Constitution conferred on the Supreme
Court original ferisdiction (Articles 32 and 131Y; appellate purisdiction buth
civil and criminal (Articlas 132, 133 and 134} discretionary jurisdiction o
grani special leave to appeal {Article 1363 and very wide discretionary powers,
in the exercise of s purisdiction, @ pass decree or make such order a5 is
necessary for doing complets justice in any vease of matler pending before it,
which shall be enforceabde throughout the termtory of India in the manner
prescribed (Article 142); powers like the powsr to withdrw any case pending
in any High Court or High Couns o #self or to teansfer ary ckse from one
High Coust to saother High Court (Article 139} and to review judgment
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pronounced or order made by it {Aele 137 Conferment of further furisdiction
and powers is left to be provided by Parliament by law (Article 138} . Parliament
is abso enabled to confer further powers on the Supreme Court {Articles 134{2),
P39 and 1407 Articte 141 sevs that the law declared by the Supreme Court
shafl be binding on &)l courts within the termtory of Fadia and Artitls 144
directs that alf amthorities civii and judicial, iy the territory of India, shall act
it aidd of the Supreme Cow. 1 s 2 Court of record and has all the powers of
sich & Court including power to punish lor contempt of itself {Anicle 129).

Since the jurisdiction of this Court under Amicle 32 of the Canstitution
i mveked tn these writ petitions, we shail advert to the provisions of Artiele
32 of the Constitation. K is included in Pan B of the Constitution and is
quoted hereunder -

"3} Remedies for enforcement of vights conferred by this Part -

€1} The rght to move the Sapreme Count by appropriste procesdings
for the enforcement of the righty conferred by this Part is
guaranteed.

{2} The Supreme Cowrt shall have power Lo issue diregtions or orgders
of writs, including writs in the naturs of habeas carpus, mandamus,
prohibition, que warrante and certiorari, whichever may be
appropriate, for the enforcement of any of the rights conferred by
this Part,

{31 Without prejudice to the powers conforred on the Supreme Court
by clanses (1} and {23, Parlizment may by las etnpower aty other
court 1o exercise within the local limiss of {is jurisdietion aH or any
af the powers exercisabie by the Supreme Court under clause (2).

{4} The right guaranteed by this article shall not be sispended except
a5 otherwise provided for by this Constitution.”

A perusal of the Article, quoted above, shows # contalns four clauses.
Clause (1} guarantess the right to move the Supreme Court by appropriate
progeedings for the enforcement of the rights confermed by Part I - Rindamenta!
rights. By clause (2} the Supreme Court is vested with the power to issus
directions or orders or weits inchuding writs in the nature of habeas corpus,
mandoinus, profiibition, quo warrante and ceréiorari whichever may be

appropriate for the enforcement of any of the rights conferred by Part H1. .

Withowt prejudice 1o the powers of the Supreme Court in the aforementioned

A

B

clauses (1) and {2}, the Parlament is enabled, by clause {3), to empower by [
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faw any other cowst to exercise within the local limits of s jurisdiction alf or
any of the powers exercisable by the Supreme Conrt under clawse (2} . The
constitutional mandate embodied in chause (4) i3 that Article 32 shall not he
suspended except a3 otherwise previded {or by the Constitution,

fnasmuch a3 the Supreme Court enforces the Gmdamental rights by
issuing appropriate direclions, orders of writs, including writs in the gature of
habeas corpus, mandamus, probihition, quo warrante and certiorarl, it may be
wsefil to refer to, it brief, the characteristics of the weits in general and writ
of certiorari in pariicuiar with which we are concerned here. In English law
there are twn types of writs -— {1} udicial procedural wrils ke writ of summons,
wiit of motion ¢le. which are issusd as 8 matter of eourse; these writs are not
in vomue i tndin and () substantive writs oflen spoken of as high preropative
writs Hke wiil of quo warante, habeas corpus, mandamas, certivrarl and
prohibition ete.; they are freguently resorted to in Indizn High Courts and the
Supreme Court. “Histerically, profibition was a weit whereby fhe royal courts
af commmton faw profifbited other courts fow entertaining marters faifing within
the exeiusive frurisdiction of the commenr low courds; Cortiorar] was Ssued 1o
bring the record af an inferior cowrt Mo the King's Bench for review or to
remgve indictments for trigl in that cowrl; mondamus war directed to inferioy
otrres ardd ribmsals, and to public affficers and bodies, to order the performance
af a pubfic duty. AR three were called preragative writs. ™ In England while
iauing these writy, at feast in theory, the assumption was that the King was
presgnt in the RKing's Cowrt. The pesitton regarding the House of Lords is
described thus, “of the Court of Parliament, or of the King in Parliament as
it is sometimes eapressed, the only other supreme tribunal in this country.™ in
Rafunder Narain Rai v. Bifal GGovingd Singh, (1836} 1 Moo, B.C. 117 | They
are discretionary writs but the principles for issuing such writs are well defined.
In the pre~constitutional era the jurisdiction to issue the prerogative writs was
enjoved only by thres charered High Courty® in india but with the coming
into force of the Constitation, sl the High Courts and the Supreme Court are
conferred powers to issue those writs under Amticle 226 and Amicke 32,
vespectively, of the Constiution. In regard to the will jurisdiction, the High
Courts in India sre placed virually in the same position a3 the Courts of
Kinp's Bench in England, It is a well-senled pringiple that the technicalities
associated with the prorogative writs in Enplish Law have no role to play
under our copstifutional scheme. B i, however, important to note that & wiit

i, HMabsbury™s Lavs of Enphaetd, Fourth Edition {reissoch Vol | {1 pare Q3
1. Migh Counts of Bombay, Caients ond Mpdras.

-



RUPA ASHOK HURRA » ASHOEK BURRA {SYED BEAH MOHAMMEDOUADRE £ [0] 5

of certiorst to call for records and examine the same for passing appropriate
ordurs, 1 issued by & superity cows to an iaferior court which certifies its
records for examination, “Cerfiorari les fo bring decisions of an inferdor
coert, dribuned publfe autharite or oy other body of persans before the High
Couri for riview 5o that the court may determitte whether they should be
guoshed, or to guosh such decivions. The order of prohibition is o order
ssuirgy out of the High Courr and directed to an inferior court or triluad or
public cuthority whick forkids thai court ov fribunc! or authoriny fv aot in
excess of its jurisdickon or contrary to law. Both certiorari and prohibition
are employed for the contral of nferior courts, iribunals and public
uthoritios.™

I-iavinté; carefully examined the historical background and the very mature
of wiit jorisdictton, which iy 2 supervisory jurisdiction over inferior Cowrts/
Tribunals, in our view, on principle 2 writ ef certiorari eannot be issued to co-
ordinate courts and & fortlori to superior courts. Thus, it follows thet 8 High
Ciorart canpot issue a wiit fo another High Court; nor can one Bench of a High
Court issue & writ to a different Bench of the satne High Couwrt; much less can
writ jurisdiction of a High Court be invoked to seek Sssusnce of a wiit of
pertiorari to the Sepreme Cowrt. Though, the judgmentsforders of High Courts
are habie (o be corrected by the Supreme Court in s appelfate jurisdiction
utider Articles 32, 133 and 134 as weil as under Anticle 136 of the Constisnstion,
the High Courts are not constituted ns inferior courts in owr constifgional
seherne. Therefors, the Supreme Courl would not issue a writ under Article 32
to & Iigh Court. Forther, neither a smaller Bench nor a larger Bench of the
Supreme Court can issue & wiit snder Article 32 of the Constitution to any
gther Bench of the Supreme Courl. I is pointed ou above that Arnticle 32 can
be inveked only for the purpose of enforcing the fundrmental rights conferred
in Part I and it i & serled position In law that no judicial order passed by
any superior court i judicial procesdings can be said o vickte any of the
fundamenta] rights enshrined in Part IIL It may further be noted that the
superior coutts of justice do not slse Bl within the ambit of State or other
guthorities under Article 12 of the Constitution.

fy Neawesh Shridhor Mirafkar and Ors. v, State of Mahargshtra and
Anr {1966} 3 SCR 744, some joumatists filed a Writ Petition in the Supreme
Court under Article 32 of the Constitution challenging an oral order passed by
the High Court of Bombay, on the Original Side, prohibiting publication of
the statemnent of 2 witness given i open court, as being violative of Article

I Halsbury's Baws of Esplend, Fourth Edition (reisued Vob. | {1} pars E69.
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19{1} {a) of the Constitntion of India. & Bench of nine learned Judpes of this
Court considered the question whether the impugned order violated fundamental
rights of the petitioners under Articte 91} {a) and if so whether & weit under
Article 32 of the Constitution waould isse to the High Court. The Bench was
unanimous on the point that an order passed by this Court was not amenable
to the writ jurisdiction of this Court wisder Article 32 of the Constitution. Eight
af the learned Judees ook the view that # judicial order cannot be satd to
caonttavens fundemental rights of the petitioners, Sarkar, J. was of the view
that the Congtitution does not contemplate the High Couorts 2o be inferior
cotrts 5o thelr decisions would not be Hable to be gquashed by & wrlt of
eertiorard issued by the Supreme Cowrt and held that this Court had no power
1o fssue & wril of pertiorart to the High Court, To the same effect are the views
expressed by Sbhab and Bachawat, 3} Though, in his dissenting judgment
Midavatullah, J {as he then was) held that a judicial order of the High Cour,
if erroncous, could be comrected noan appes under Acticle 136 of the
Constitetion, he, nonetheless, opined that the impugned order of the High

- Court commitied breach of the fundamental right of fresdom of speech and

expression of the petitfoners and conld be guashed under Article 32 of the
Constiution by issuing a weit of certiorar to the High Court s subardination
of the High Court under the scheme of the Constitution was not only evidem
bust abser logical In regesd to the apprehended consequences of his proposition,
the learmed Judge observed :

"It was supgested that the Migh Courts might issue writs to this Court
and o other High Courts and one Judge or Bench in the High Court
and the Supremes Court might ksste 2 writ to snother Judge or Bench
in the same Coort. This s an erroneous asstomption, To begin with the
High Courts cannet issee o writ to the Supreme Coutt because fhe writ
goes down and not wp. Similarly, a High Court canrpt sswe o writ to
arathar High Court The writ does not go to @ court placed on on
egual footing i the matter of jurisdiction. Where the county court
exervised the powers of the High Cour, the writ was held to be wrongly
rssued o it {See ¢ In re The New Par Consols, Limited [{1398 (1} O.B.
60%]." {(Emphasis supplied)

In AR Amtuley v. RS Nayak and Anr,, {1988] 2 5CC 602, the question
debated before & seven-Fudge Beneh of this Coort was whether the order dated
February 16, 1984, passud by a Constitution Bench of this Court, withdrawing
the cases pending against the appelant in the Court of Specip! Tudge and

transferring them to the High Coort of Bombay with a request to the Chief -~

Justice to assigp them to & sitting Judpe of the High Court for holdine trial

+
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feon day to day RE MNepak v. A& Arrwdery, 19841 2 500 183 at 243, was
g valid order. Bt i relevant to notice that in that case the snid order was not
brogght under challenge in 2 petition under Article 32 of the Constitution,
Indead, the appeilant's attempt to challenge the aforementioned ovder of the
Constiution Bench before this Count under Article 32 of the Congiitution,
tienesd out b be abortive on the view that the writ petition urder Article 32,
¢hallenging the validity of the order and judgment passed by the Supreme
Court #s pullity or otherwise dncorrect, could ool be epntertained and that he
atight approach the coust with appropriate review petition oF aay othet
appitcation which he mipht be entitled to file In law. While so, in the course
of the trial of those cases the appellas raised an objection i regard to the
furisdiction of the leamed Jdge of the High Court to vy the ¢ases against
hint. The leamed Judge rejected the objection and framed charges against the
appetfant, which were challenged by him by filing & Specisl Leave Petition to
appes] before this Court wherein the qeestion of mrisdiction of the Migh Coont
i iry the cases was also ramed. B was numbered as Criminal Appeal Mo, 4638
of {986 and was wltimately reforred to 3 seven-Judge Bench. By maiority of
% 1 2 the. appeat was aliowed and alf proceedings in the cases against the
appeliant before the High Court parsusnt to the suid order of the Constilution
Bench daled February 16, 1984, were set aside and guashed, Mukharji, Oza
and Nataraisn, FE took the view that the earlier order of this Court dited
Febroary 16, 1984 which deprived the appeHamt of bis constittional rights,
was confeaty 1o the provisions of the Act of 1952 and was in violation of the
principles of patural fustice and in the background of the said Aok was without
any precedent and thal the legal wrong should be corrected ex debite justitios®

~ Ranganath Misra, 1, with whom Ray, I, agreed, while concurring with the

miafenily, ohserved that it was 2 duty of the Court to rectify the mistake by
exercising inherent powers. Ranganathan, 1 expressed his agresment with the
view of the majority that the order was bud belng in violation of Artiches 14
and 31 of the Constitution. However, he held that the said order was not one
such order a5 1o be recalled because it could not be said to be hased on a view
which waz maniestly incorrecy, palpably absurd or patently without jurisdiction,
In that he agreed with VenRatachelish, 1. (a5 he then was) who pave a digsenting
opinion. The learned Judge held thal it would be wholly erroneons to
characterise {he directions issued by a five-Judme Bench as 2 nuility Hable 1o
be igpured and so declared in 2 collateral attaek. However, five learned Judges
were ynanimous that the Court should act ex debing fastivos. On the question
of power of the Supreme Court 10 review i3 garlier order under ity lherent

4 dp socordanse with e requirsinent of feEce, a0 a mater of ephs.
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powers Mukharii, Oza and Natamsjan, §I cxpressed the view that the Court
soutld de so even in a petition under Article 136 or Aticle 32 of the Constitution,
Ranganath Misra, | pave a dissenting opinion holding that the appeal conld
tot be treated 45 a roview petition. Veokatachalizh, § (a5 be then was) also
pave a dissenling apinion that inberent powers of the Court do not confer or
comstiuie a sourcg of jorisdiction and they are to be exercised in aid of 2
jurisdiciion that &5 already invested for correcting the decision snder Article
137 read with Order X1 Rule | of the Supreme Conrt Rules and for that
purpose the case must go before the same Iudpes as far se praciicable,

Un the question whether a writ of certiorart onder Article 31 of the
Constitution could be kssued to correct an sartier order of this Court Mukharji
aied Mutaraian, 1. concluded that the powers of review gould be exercised
under either Article 136 or Article 32 1 there had been deprivation of
fundaments] rights. Ranganath Misra, | (a5 he then was) opined that o writ
of ceriorari was permissible a8 the Benches of the Supreme Court are not
subordingte tv the farger Benches of this Court. To the same effect is the view
expressed by Oza, Hay, Venkatachalizh snd Ranpansthan, J3 Thus, in that
case by majority of 5 0 2 0t was held that an order of the Suprenie Court was

no! amenable to correction by issuance of o weit of certiorar] under Anticle 33

of the Constitution,

tn St Friveniben v, Stefe of Owfaras, 198%] T 5CC 678, speaking for
himself snd other three learned Judges of the Constitution Bench, Ows, |,
reiterating the same principle, observed :

“H is weif seitled now that a judgment of couwst can never be challenged
under Article 14 or 21 and therefore the judgment of the court awarding,
the sentence of death 15 not open to challenge as vielating, Article 14
or Article 21 as has been laid down by this Court in Navesh Shridhor
Mirajkar v. State of Muaharashira and also in AR Aneday v. B8
Nk, the onby jurisdiction which could be soughi to be exeecised by
a prisemer for infringement of his rights can be to challenge the
subsequent events after the final judicial verdict is pronounced and it
is because of this that on the ground of long or inordinate delay a
conderrned prisonsr could approach thizs Court and that 15 what has
consisently beon held by this Court. But it will ool be open to this
Conrt in exercise of jurisdiction under Article 32 1o g0 behind or to
examine the final verdict reached by 5 competent cowrt convicting and
sentencing the condemned prisoner and oven while considering the

o ¥
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circumstances i order 1o reach & conciugion as 1o whether the inordinate
delay coupbed with sebsegquent circimsiances could be hekd to be
sufficient for coming 10 2 conclusion that execntion of the sentence of
death will not bhe just and proper”

lagannatha Shetty, }. expressed no opinion on this aspect.

We consider it inappropriste to burden this judgment with discussion of
the decisions in other cases king the sume view, Suffice it 1o mention that
various Benches of this Coyrt reiterated the same principle in the following
cases | [AR Ampulay v, RE Navek ond dnr., [1088] 2 SCC 602 Krishng
Swenmi v, Unfon of India and Ors, 119921 4 SCC 645, Mohd Astaps v. Uinfon
of fadig, [1996] 2 SCC 749, Khodmy Distifferies Lid and Anr. v, Registrar
Geweral, Suprame Court of India, (V996 1 SCC 114; (urbachan Singh cnd
Arr. v, Unfon of India and Anre. (19961 3 SCC 117, Bobu Singh Baing and
Crs, v, Einion of fndie and Ors, [1996] 6 8CC 5385 and P dvhodan v, Enien
of feclia and Anr, {1998] 3 500 56

It is, however, true that in Supresse Cowrr Bar Association v, Union of
fndia and Anr., [Y998] 4 SCC 809 2 Convfinntion Bench and in M5, Ablawaor
v, Sterte of Haryana and Ane, 20007 1 SQC 278 a three-Judge Bench, and in
other cases diffecent Benche: quashed the esrlior jedgmentw/orders of this
Court {6 an application fled onder Apticle 32 of the Constitation. But in those
cases no one joined isspe with regard to the maintainabiiity of the wril petition
under Articls 32 of the Constitution. Therefore, those cases cannnt be vead as
authority for the proposition that a writ of certiorar under Anticle 37 would
lie e challenge an earlier final judgment of this Cour,

Oy the apalysis of the rato kaid down in the aforementioned cases, we
reaffirm our considered view that @ final judementfonder passed by this Court
canmot be assailed in an application under Article 32 of the Constitution of
India by an aggrieved person whether he was g parfy to the case or pob.

In fairness to the learned counset for the parties, we record that alf of
them at the tlose of the hearing of these cases eonceded that the jurisdiction
of this Court under Arficls 37 of the Coustitution cannot be inveked to challenge
the vatidity of a final judpment/order pagsed by this Court afier exhanuting the
remedy of review onder Asticle 137 of the Constitution read with Order XL
Rule t of the Supreme Court Ruies 1966,

D

However, af the kamed counsel for the patties as also the lamed 1§
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Atlorney-Genersl who appeared as amicus curive, on the notice of this Court,
adopted an unuswal unanimous approach to plead thal even afier exhausting
the remedy of review under Article 137 of the Constifution, an aggrieved
person ntight be provided with an opportunity under inherent powert of this
Court o seek reliaf in cases of gross abuse of the process of the Court or gross
miscarriage of justice because against the order of this Court the alfected party
vannot have recourse to any other forum.

Mr. Shanti Bhushan, the leammed senior counsel appearing for the
petitioner, submitied that the principle of fnality of the onder of this Court had
to be given a go-by and the case ro-examined where the orders were passed
without jurisdiction or in viclation of the principles of natural justice, wolation
af any fundamenial rights ar where there has been gross injustice, e invied
gur attention fo Order XLV, Rule & of the Supreme Court Rales, 1966 and
sbrnitted that thig Court had inheren! jerisdiction and that cases falling in the

aforementioned catepories should be examined under the inherent jurisdiction -

of fhis Court. According to the leamed counsel Article 129 would not be
aveilable to correct 3 judgment of this Court but he pleaded that as from the
order of the Apex {ourl no sppeal would He, therefore, an application, by
whatever name catled, which should be certifizd by a senior counsel in regard
to existence of.perreissible gpround, has o be entertained on any of the
aforementionsd grounds ta comect a judgment of this Court. He cited Anfuloy's
case, Suprems Court Bar Associotion’'s case and 4hlewat's case a5 instanges
b which this Court had corrected its earlier judgments. He advocated : £ for
oral hearing en such an application and (i} for hearing by a Beach of Judges
other than those whoe passed the order on the ground hat it would inspire
confidence in the Higant public

Mr. K.K. Venugopal, the learned sendor counsed, while adopting the
argumenis of Mr. Shanti Bhushan submitted that the provisions of Order
XLVH, Role 6 of the Supreme Court Rules, 15 2 mere restatement of the
provisions of Anicle 137 of the Constinttion and that the inherent funsdiction
of thiz Court might be exercized to remedy the injustice suffored by & person,
He supgested that 2 Constifution Bench consisting of senior judges and the
judges who passed the order under challenge, eould be formed to coasider the
application seeking comreciion of final orders of Uhs Court. Be added that wo
ensure that fosdgates are not opened by such a remedy, an application For
irvoking the inherent power of this Coar might requite that it should be
certified by o senior advocate and it case of frivelous application the pelidoner
could be subjected o costs, He relied on the judament of {inited Stafes in

-
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Efsited States of America v, CMrio Power Company, {1 Lawyers” Bd. 24 633]
1o show that in every jurisdiction the courts have corrected their own mistakes.
He cited the judgment of this Court in Harbans Singh v. State of Uttar Pradesh
erd (s, [19821 2 SCC 181 10 show that even after the dismissal of the
Review Petition the Supreme Count reconsidered its own judgment; he pleaded
for kaying down guidelines in regard to cntertaining such an application,

e Anil B.Divan, the leamed seniar counsel, submitted that Artiels 129
of the Constitution declared this Court to be a court of record so 1t wouid bave
inhorent PoOWers 1o pass appropriate orders to endo injustice to any partty
resulting from judgments of this Court, He relied on the jodgment of this
Court in Supreme Conrt Bor Association s case (supra) 1o show that such a
power was exercised by this Court and pleaded to fashion #ppropriate procedure

for sntentaining application to reconsider earlier judgment of this Court at the

instence of an aggrieved person 1o do justice o the parties

The rarmed Attomev-General argued that the remedy provided under
Article 32 of the Constihtion would not be available to a person agerieved by
the final order of this Court; he nonetheless supporied the contentions wrged
by other lesrned counsel that in cas¢ of gross miscarriage of justice, this Court
cupght 1 exercise its inherent powess by entertaining an application to examing
the final order of this Court, even when a review was rejecied, in the rarest
of the rare ceses. According te him where the order was passed without
jurisdiction or in violation of the principles of natural justice, the case would
fail in the ravest of the vare cases, He, however, contended that an order of this
Court could net be said to violate fundamental rights conferred vnder Part 1}
of the Constitution and, therefore, oo that ground no relief could be claimed.
He submatted that undet Article 137 read with Owder XL Rule | of the Supreme
Conrt Rules, 1966 review of an order of this Cound is provided which will be
considered by the same Bench uniess the same hudges are not available by
reason of demiting the office, In regard to reconsideration of the judgment
under the inhereat power of the Court he referved 10 the judgment of the
Federaf Cousl in Rafg Préithwi Chand Lall Choudhiry etc. v, Ral Bahodnr
Sukhraj Rai and Ors. ete., (1949) 2 FCR 78], He submitted thet for cormetion
of a fiat juedpment of this Court on the ground of laek of jurisdiciion or
violation of principle of natural justice, & curative petition could be entertained
which might be heard by an appropriste Bench composed of the senior fudges
az well as hadges wha passed the order.

Dy, Hafiv Dhavan, the leamed senior counsel, argued that since the

G
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Suprome Court is the creature of the Constitution se the correciive power has
to be derived from the provisions conferring jurisdiction on the Supreme
Court like Articles 32 and 129840 such a power doos net arise fom an
abstract therert jurisdiction. The corrective power must be exercized s a5 1o
correct an mjustice in @ case of patent fack of jurisdiction in 2 naow senss,
not in the Apisminie’s brosder sense, and gross violation of natural justice,
Relving on the judgment of Howse of Lords in B v. Bow Steast Mawropolizon
Stipendiary Magisirate amd Orvs, ox parte Pinochet Uparte (Ne. 2} % case
FESOUY 1 ARLER 577 he has submitisd that this Court has inherent power fo
correct s own pudgment where 2 party throsgh no Sault of his own has been
subjected to s unfair procedure giving scope for bias, His ferther contention
is that the corrective power'is a species of the review power and Articles {29,
137, Order XL Bole 3 and Order XLV Hudes 1 and & indicate that this Court
hins inherent power to set right its own judgment. He reforred to the decisions
of thizs Court n Anfulay s case, Supreme Court Bar Associgtion’s case,
Abdowat’s case and Triventben's case {supra) to impress upon us Lhat this
Court has carkior exercised this power. He submitted that the Supreme Court
can also issue practice direction in that behalf

Mr. Ranjit Kumar, the feamed senior counsel, invited our atteniion to
varipus provisions of the Constitution dealing with different types of
jurisdictions of this Court and advocated that in case of manifest illegality and
palpable injustice this Cowt under its inherent powers could reconsider fina
jndgmentiorder passed by this Court. He submitied that the composition of the
Bench might include sendotemost Judpes sloag with the Judpes who passed
the order, if available. B s also his submassion that while considering such
ciraiive petitions on the ground of manifest illegality and palpable injustice,
iy the rarest of pare cases, Factors e the doctrine of stare decisis and the
finality and the certainty of the law declared by this Court are required to be
kept in mind. He referred to the judgment of this Court rendered by seven
tearned Judges in The Keshow Mills Co. Ltd. v. Commissioner of Income-Tax
Homboy Noreh, {1965] 2 SCR 008, which was followed by another Bench of
seven fearned Judges reporied i Mapanlal Chhageardaf (P) Lid v, Municipal
Corparation of (redter Bombay and Ors., {1574} 2 SCC 402 and by 4 Bench
of five kearned Judges in the case of The Indien Afuminium Co. [id v, The

Commissioner of Ineome-tax, West Bengal, Caleutta, [1972] 2 §CC 150, He

stragsad that the power of re-constderation of an carlier decision had fo be
viry rostricked; when the pawer of review is very fonited and circumscribed
as s evident from the decision of the Constinstion Bench in Cavery $oler
Disputes Tribunal, {19931 Suppl. 1 3CC 96 and 1he Bench of three learmed
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Judges in § Magoraf ond Ors. v. Stote of Kornalaka and Anr, {1993 Suppl.

4 SCC 595 and in Romdee {houhan v. State of Assam, [2003] 5 50C TH by
three learned Judges and in the case of Lily Thomas ond Ors v, Union of
tcfion amd Cs., {2000} 6 3CC 224 the exervise of inherent power for correcting
the manifest iepality and palpable injustice after dismissal of the review
petition has w0 be much narrower than the power of review.,

These contenttons pose the guestion, whether an order passed by this’
Court can be correctad under Hs inherent powers afer dismissal of the raview
petition on the ground that i was pessed either without jurisdiction of in
vishtion of the principles of natersl justice or due to unfair procedure giving
scope for bias which resufted in abuse of the process of the Court or miscarriage
of justice to an aggrieved person.

There is ne gainsaying that the Supreme Cowrt is the Court of last resort
- the final Court on questions both of fact and of law incleding constitutional
law. The law declared by this Coust is the law of the land; it is precedont for
itself and for alf the cousts/tribunals and authotitics in India. In a judgment
there will be declaration of faw and its spphication to the facts of the case to
rerder a decision on the dispite between the parties to the lis. It i necessary
to bear in mind that the principles in egard to the highest Court departing
from its binding precedent are different from the prounds on which a fipal
Judgment between the parties, can be reconsidered, HMere, we are mainfy
concerned with the latter, However, when reconsideration of a judgment of
this Court iz sought the finalify attached botfh 1o the law declared as well a5
to the decision made in the case, is normatly brought under challenge, It iy
therefore, relevant to note that se much was the value attached 1o the precedent
of the highest eourt that in The London Street Tramwens Company, Limited
v. The Londan Cownty Counclf LR 1898 Appeal Cases 375}, the House of
Lords Jaid down that its deeision upon & question of faw was conelusive and
wonld bind the House in subsequemt cases and that an erroneous decision
could be set right oty by an Act of Parliament.

In Hovstead and Grs. v, Commissioner of Toearion, LR 1920 AC 135
at 63, Lord Shaw ohsorved ; “Parties are not pernitied to begin fresh
litteations because of new views they may cntertain of the faw of the
case, or Bow versions which they prosent as to what should be 2
proper apprehension by the Court of the legal result.... If this wete
permitted {itigation would have no end, except when legal ingenuity
is exhmusted.”

A
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To the same effect is the view sxpressed by the Federal Court of India
in Raja Prithwi Chand Lall Choudhary's case (supra) placing reliance on
dicta of the Privy Council in Vewkarg Narasimba Appa Row v. Court of
Wards, [1880] {11} Appeel Cases 660 at 864]. fwyer, Cl speaking for the
Federad Court observed.

"This Court wiil not sit as a court of appeal from is own decisions,
nor will it enteriain applications to review on the ground only thal one
of the parties in the case conceives himself o be aggrieved by the
decision. It would in our opinion be intolerable and most prejodicial
1o the public interest iF cases onge decided by the Court could be re-
opencd and re-heard - “There is & selutary maxim which ought @ be
ohserved by all Courts of last resort —Iuterest refpueblicae wf 5if finis
figium®. W swict observance may cccasionally entail hardship wpon
individual Higants, but the mischief srising from that source must be
smatl i comparison with the grest mischief which would necessarily
result from doutst being thrown upan the finatity of the decisions of
such a tribunal as this”

In & Nagaraj's case (supra} , an application was filed by the State for
clarification of the order passed geriier. It was arged by the petitioner that-any
modification or recalling of the onder passed by this Court would result in
destroying the principls of fnality enshrned in Article 141 of the Constitution.
Sukai, ). speaking for himself and for Pandian, | observed ;

“Hpstice iz & virue which manscends a1 bamriers. Nebther the rules of

procedure nor technicudities of law can stand in its way, The order of
the Cowt should not be prefudicial 10 anyons. Rude of stare decizis is
achered for consistency bul # is not &5 inflexible in Administrative
Law as in Public Law. Even the law bends before justice.™

The learned Fudge referring 1o the judgment of Rafe Prithwi Chand Lafl
Choudhury s cyse Gsupra) Rorther observed | "Even when there was no statutory
provision atd no mbes were Framed by the highest court indicating the
circumstapees i which it could rectify s order the courts cufled out such
power to avoid abuse of process of miscartiage of justice.”

The pesition with regard to conclusive nature of the prevedont obtained
in Englend (1] the following practice statement was made by Lord Gardimer,

5. it easmceras the stote tiat these be ac end of liwsaits, M s 38 the istercst of the Siute that there
sivpild e de onf of Jeweani.

i,
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L4 in Liovds Bank. Ltd v. Dawson and Ors, [Note (19683 3 A ER. TTon A
behalf of himself and the Lords of Appeal in Ordinary,

“They propose therefore o madify their present practice and, whike
treating former decisions of this House as normally hindimg, o depart
from & previous deciston when it appears right o do se.” B
The prinviple in regard to departing froes an earbier view by the Houwse,
after the ssid practice statement, is refiected in the speech of Lord Reid in
Jomer v, Secretory of State for Socipl Rervices, Hudson v Seeretiry of Stmte
. Jor Sociof Services, (conjoined appeals) {1972} | All E.R. 145, who observed:

“The okd view was that any departure from rigid adherence fo precedent
would weakes that certninty, § did not and do not accept that view. It
i notoriows that where an oxisting decision & disapproved but cannat
Be overnthed courts tend to distinguish # on madeguate grounds, 1 do
not think fhat they act wrengly in so dofng; they are adopting the fess
bad of the only alternetives apen to them. Bt this is bound to lead to
uiteerahty for no one can sav in advance whether In & particular case
the cowrt witl or will not feel bound to fllow the old ansatisfastory
deeision. On balante # seems 1o me that overrsting sush & decision
will promele and net impair the cortainty of the aw.

Bt that certabnty will be impaired unbess this practics is used sparinghy. £
{ would not seek (o categorise cascs in which @ should or cases in
which it should not be used. As time passes experience will supply
some praide, Bl Towould venhire the opinion that the sypical case for
reconshdering an okd decision is where some broad issue is involved,

> aind that it showld enly be in rare cases that we should reconsider
gquestions of construction of statstes or other docisments™ F

In Fiezfert Extates Lid v, Cherry (Inspecior of Toes), 197713 A ER.
9951 Lord Witherforce observed

“My Lords, in my firm opinion, the 1966 Practice Statement was
never intended to alfow and should not be considered to allow such o3
# course. Nothing could be mors undosirable, i fact, than to permit

- Hiigants, after a decision has been given by this House with all
appearance of finality, % retum o this Heuse in the hope that a
differenddy constitated committee might be persuaded to take the view
which its predecessers rejevted. Troe that the sarlier decision was by
majority : | say nothing o5 to #8 correctness o as to the validity of the H
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reasoning by which it was supported. That there were two eminently
possible views is shown by the suppeort for each by al apny raie two
members of the House. But doubtful issues have to be resolved and
the law knows po better way of resobving them than by the considered
majority opinion of the uliimate fribunal, 1t requires muoch more thap
doubts Bs 1o the correotess of such opinion 1o justify departing from
"

Lord Edmund-Davies ohserved

“My Lords, ¥ respectfully share your views that the Chancery Lane
derision (196811 All ER. | was correct, But even had [ come to the
opposite conclusion, the circumstances adverted fo are such that §
shouid not have thought it ‘right’ to depart frome it now. To de so
would have been to open the floodgates 1o similar appeals and therehy
to inpalr that reasousble certainty | the faw which the Practice
Staternent [Wote 1966 (33 Al ER. 77) itself declared to be “an
indispensable foundation upoen which to decide what is the tlaw and ity
apphication to individual cases'.”

The faw exjsting in other countries s aptly swmmarised by Ahsron

Barak in his treatise® thus ¢ '

“The authority b0 overrule exists in most counkries, whether of civil
law or comimon faw teaditfen. Even the House of Lords in the United
Kingdom iz not hound any more by its precedents. The Supreme
Court of the United States was never bound by Hs own decisions, and
neither are those of Canada, Australia, and fsrasl”

To what extent the principle of stare decisis binds this Cowr, was
comsidered in the case of Keshay Mils Co. Lod (aupre). The question befors
4 Constitution Bench of seven leamed Judges of this Court was @ to what
extent the principle of stare decisis could be pressed into serviee where the
power of this Court to overrsle #e earkier decizsions was invoked. The Count
exprossed s view thas |

“When this Court decides questions of law, its decisions are, under
Article 41, binding on all courts within the derritory of Indiz, and s, it must
be the constant endesvour and concern of this Court to introduce and maintain
an element of certsinty snd comtinuity in the interpretation of faw in the

H o6 “udicist Discretion” &t pige 234,

n
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country. Frequeni exercise by this Cowt of s power fo review Hs earbier
decizions on the ground that the view pressed before it inter appears to the
Court to be more reasonable, may incidentally tend to make law unceriain
and introduce confusion which must be consistently avoided. That 15 not o
say that i on & subscquent occasion, the Court s satisfied that its esvHer
decision was clearly erroncous, it showld hesitate to coreect the error; bue
before 4 previous decision i5 pronounced (o be planly smoneous, the Coun
mikst be satfsfied with o fxir avrount of unanimity amongst its members that
& revision of the said view is fully justified. It is not possible or desirable, and
in any case it would be nexpedient 10 lay down any principles which shouid
govern the spproach of the Court in dealing with the question of reviewing
and revising its earlier decistons™

tn Maganlal Chhagantal s case (supma), 4 Bench of seven learned Jodges
of this Court constdered, infer alia, the question : whether a judgment of the
Supreme Court in Northern India Coterers ' case was required o be overmuled,
Khenna, 1. observed

“At the same tme, # has to be bome in mind that cenainty and
continnity are essential ingredients of rule of Taw. Cermainty in faw
woild be considerably eroded and suffer a serious set back if the
highest court of the land readily overrubes the view expressed by it
in carlier exses, even thoogh that view has held the field for a number
af vears. In quite & number of cases which come wp before this Ceurt,
twa views are possible, and simply because the Court conslders that
the view not taken by the Court in the earlier case was a bemsr view
of the matter would not justify the overruling of the view. The law
laid dewn by this Cournt is binding vpon all courts in the comntry
under Article 141 af the Constitution, and mumerous cases all over
the country are decided in accordance with the view taken by this
Cowrt, Many people atrange their affairs and large number of
wansactions alen take place on the faith of the correctness of the view
taken by this Court, B would ¢reate uncertainly, nstability and
eonfusion if the faw propounded by this Court on the basis of which
numercus cases have been dectded and many transactions have taken
place is held 1o be not the correct law ™

in the case of Fhe fndian dluminium o, Lid (supra) , the question
pefore & Constitution Bench of five learned fudges was © when can this Court
oroperky dissent fram & previous view?
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in regard 1o the effect of an earkier order of this Cour Sawant, J.
speaking for the Constitution Bench observed in Cawvery Water Dhapuies
Tridnal s case {supra) as follows

“The decision of this Court on a question of law is binding on all
courts and authorities. Henee wnider the said clause the President can
refer a guestion of law only when this court hat mot decided 6
Secondly, o decision given by this Court can be reviewed only under
Article 137 mad with Rule 1 of Order XL of the Suprome Court
Fules, 1966 and on the conditions mentioned therein, When, further,
this Court averrules the vigw of faw expressed by it in an sarlier case,

it odoes oot do oso sitting mnoappest and exercising an appellate

jurisdiction over the eartier decisien. [t does s0 in owercise of Hs
inherent power and enby in exceptional circurnstances such as when
tire earfier decision s per incwriom of 15 delivered in the absenve of
retevant or material facts or if it is manifestly wrong and productive
of public mischief. See : Benpal Immunity Company Lid v. State of
Bihar, {19551 2 50R 603

In the cases of Rumdeo Chawhen {suprz) and Lily Thomas (supra) . the
guestion before the Court was, the scope of the power of review of a judgment
of this Covrr under Agicle 137 of the Constitation read with Section |14,
Order XLVIT of the C.P.C, and Order XL Rube | of the Supreme Court Rules,
1966,

int the case of £x parte Pirocher Ugorte (No 23 {supra} . on November
25, 1998 the House of Lords by majority 3 @ 2 restored warrani of arrest of
Senuter Pinochet whe was the Head of the State of Chile and was {0 stand
iriaf in Spain for some afleged offences. It came to be known later that one

F . of the Law Lords (Lord Heffmann}, who heard the case, had Hnks with

-Amnesty International (AL} which had become a party to the case. This was
not disclosed by bim at the time of the hearing of the case by the House.
Pincehet Ugarte, on eoming to kaow of that fact, sought reconsideration of
the said mdpment of the House of Lords on the ground of an appearance of

G bigs pot actual bias, On the principle of disqualification of & judge to hear #

H

matter on the ground of sppearance of bias it was poimted out,

“The principle that a jedpe was sutomaticaly disqualifted from hearing

& malter in his own cause was not restricted to cases in which he had -

# peouniary interest in the ouwlcome, but aiso applied 1o cases where
the judpe’s decision would lead 1o the prometion of a casse in which

- =
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the judge was inveived together with one of the parties, That did pt A
resn that judges could not 43t on cases concening charities In whegs
wiark they were involved, and judpes would nommally he concerned
Lo recuse themselves or disclose the position to the parties only where
they bad an sctive role as mustes or director of a charity which was
closeiy athied 1o and acting with a party to the litigation, In the instamt
case, the facts were exceptional in that Al was & party (0 the appeal,
it had heen jomed m order to arpue for 5 particular result and the Law
Lared was a director of a charity closely allied to Al and sharing jts
ghiects. Accordingly, he was automatically disgualified from hearing
the appeal. The petition would therefore be granted and the matier
referred to another commitiee of the House for rehearing per cwriam.” O

Omn the point of jurisdiction of the House to comect apy mjustice in an
eatbier order, it was ohserved -

“In principle it must be that your Lordships, as the ubtbnate court of
appeal, have power 10 correct any infustice caused by an earlier onder P2
of this House. Thers is no relevant statutery iimitalion on the
jurisdiction of the House in this regard and therefore ity inherent
jurisdicrion remains unfetiered, In Cassell & Co. Led v Broome, {MNo,
23 [972] 2 Al ER 849 = 1972 AC 1138 your Lordships varied an
order for costs atready made by the House in circumstances where
the parties had oot had & fair apportunity to address stgoment on the

pant.”

And it was held,

“An appeal to the House of Lords will only be reopened where a
party through no fauli of its own, has been subjected (o an unfair F
procedure. A decisien of the House of Lords will not be vaced or
rescinded merely because it is subsequently thought to be wrong "

We may notice here that in these ases except in Rafa Prithwi Chand
Lalt Chowdhary (supra} and Ex parte Pinacher Uparfe (No.2} (supra) , the
question was in what circumnstances the ratio'in the earlier judgment of the
highest court having precedent value could be departed. In the aforementioned
pwo cases the decision was rendered on an application seeking reconsideration
of the final judgment of the Federal Court and House of Lords respectively.
Is view of the specific provision of Article 137 of the Constitution resd with
Order XL Rule 1 of the Supreme Court Rules, conferring power of review 3
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on this Court, the problem i gatenaining a review petition againgt its fimal
Judgment which its precursor - the Pederal Court - had to face, did not arige
before this Court,

The petittaners in thess writ petitions seek re-consideration of the final
judgments of this Court after they have been unsuccessfil in review petitions
and i that these cases are different from the cases referved to above. The
provision of Oeder X1 Rule 5 of the Supreme Court Rules bars further
application for review ip the same matter. The concern of the Court now is
whether any relief can be given 1o the petitioners who challenge the final
judgment of this Court, though after disposal of review petitions, complaining
af the gross abuse of the process of Court and fmemedial infustics. 1o # State
like India, poverned by mle of faw, cartaimty of faw declared and the final
decision rendered on merits in a Hs between the parties by the highest courn
in the coumtry is of paramount importance, The principle of finality is insisted
upon 1ol on the ground that @ judgment given by the apex Court &5 impectable
but on the maxinm “farerest redpubficas ut sif firis litium”

At one time adherence to the principle of sore decinis was so rigidly
followed in the courts governed by the English Jurisprudence that departing
from an eartier precedent was considered heresy. With the declaration of the
practice statement by the House of Londs, the highest court in England was
enabled 1o depart fromm A previous decision when i appeared right 10 do so.
The next step forward by the highest court 1o do justice was o review Hs
judgment faler parfie 10 correct injustice. So far as this Court is concerned,
we have already pointed out above that it has been conferred the power 1o
review its owa judgments under Article 137 of the Constitution. The role of
judiciary merely o interpret and declare the law was the concept of bygone
age. It 5 no more open fo debate a3 # 15 farly settled that the courts can so
mould snd lay down the law formulating principles and puidelines as to
adapt and adjust to the chanping conditions of the society, the ultimate
abjective being to dispense justice. In the recent years there i5 a discemiable
shify in the approuch of the final courts in fovour of rendering justics on the
facts presented before them, without abrogating but by-passing the priociple
of finaklty of the pedprent. In Uwion of Mudic and Anr, ete. v, Raghubir Singh
(Dead) by Lrs ete. ere, {1989) 2 SCC 7534 Pathak, CL speaking for the
Constitution Bench aptly observed ©

*But Tike all principles ovolved by man for the regufation of the |

T, W concerns the state thal thore be an et of liwseits. 1t is in the interest of the State that
thers showdd be oo erd of 1pwe-swir,

'*_,,'\.
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sociad order, the doctrine of binding precedent is circumseribed i its
governance by perceptible limitations, Hmitations arising by reference
to the need for re-adjustment in 2 changing society, 3 re-adjustment
of legal norms demanded by @ changed social context. This need for
adapting the law to new urges in society brings home the tuth of the
Hoimesian apharism that “rhe Hfe of the law has not been logic it fas
been expertence” {Oiiver Wendell Holmes | The Common Law, p.53%
and again when he declared in another study [Oliver Wendell Holeres:
Common Carriers and the Common Law, (1943} 9 Corr LT 387, 388}
that “the law is forever adopting new principles from life at one end”,
and “shonghing off" old ones at the other, Explaining the conceptual
itnport of what Holmes hed sald, Julius Stone elaborated that i &5 by
the introdustion of new extrg-fegal propositions emerging from
expericnts 1o serve as premises, of by experience-puided cholce
between competing legal propesitions, rather than by the operation of
logic upon existing legal propositions, that the growth of law tends
o be determined {Yulius Stone : Legal Systems & Lawyers Reasoning,
pp. 583007

The concers of this Cowrt for rendering justice In a cawse is oot bess
wrportant than the principle of finality of its judgment. We are faced with
competing principles - ensuring ceriainty and finafity of a judgment of the
Cowrt of iast resort and dispensing justice on reconsideration of 2 judgmenmt
on the ground thaf it is vitiated being in vielation of the principle of natural
justice or giving scope for spprehension of bias due to & Judge who participated
in decision making process not disclosing his loks with a party to the case,
of ot account of sbuse of the pracess of the court, Such 2 judgment, far from
ensuring {inality, will abways remain under the cloud of uneetainty, Almighty
afene is the dispenser of absolute justics - 3 concep! which is not disputed
bust by & fow. We are of the view that though Fudges of the highest Cowet do
their best, subject of course to the Himitation of human fallibility, yet situations
may arise, i the rarest of the rare cases, which would require reconsideration
of & finyl judgment 10 set right miscamiage of justice complained of. In such
case it would not only be proper but also obligatory both legally and morsily
to rectify the ervor. ARer piving eur anxious consideration to the guestion we
are persuaded 1o hold that the duty to do justice in these rarest of rare cases
shail have to prevail over the policy of cerzinty of judgment as though it is
essentistly in public interest that a final judgment of the final coun in the
country should not be open to challenge vet there may be¢ circumstances, as
mentioned above, wherein declining to roconsider the judgment would be

H
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oppressive o judicial conscience and would cause perpetustion of iremediable

injustice. I may be useful to refer to the judgment of the Supreme Court of.

United States in (Mio Power Campam's case (supra) . In that case the Court
of Claims entered judgment for refund of tax, atleged to have been overpaid,
w favour of the tax payver. On the application of the Government a writ of
certiorart sgainst that judgment was declined by the Supreme Court of United
Statey in October 1955 The Governiment sought re-hearing of the case by
filing another application which was dismissed in December 1955 A second
pothtion for hearing was alse rejected in May 1956, However, in June 1956
the order passed in December 19355 was set aside swe sponde (of its own
motion) and that case was ordered 1o be heard along with two other pending
cases in which the same question was prosenied. In those two cases the
Supreme Court held againgt the tax paver and, en the authority of that
judgment, reversed the irdgment of the Court of Claims. Four leamed membrars
of the Cour, In per curdasr opinion, rested the decision “on the ground of
interest in finality of the decision must yield where the dterest of justice so
required”. Three tearned members dissented and held that denjal of certiomri
fiad become fnal and ouglt not o be disturbed. Two lsamed members,
however, Jid ot patticipate.

This Court in Harbans Singh's cage (supra) | on an appiication gnder
Article 32 of the Constitution filed afier the dismissal of specinl loave petition
and the review, reconsidered ifs judgment. In that case, ameng others, the
petitioner and xncther person were convicied ender Scction 302 of TP and
sentenced (o death. In the case of one of the remaining two convicts, the
Supreme Court commuted the death sentence to ife imprisonment. While
staying the death sentence of the petitioner, AN, Sen, I m his comcurring
opinion, noticed the dismissal of the pesitioner’s spacis} feave, review petitions
and the petition for clemency by the Prosident and observed,

“Wery wide powers have been conferred on this Court for due and
praper administestion of Restice. Apart from the junisdiction and powers
conferred on this Conrt onder Articles 32 and 136 of the Constitution,
E e of the opdaion that this Coart retains and must retain, an inherent
power and jurisdiction for dealing with any extreordinary situation in
the larger interests of administration of jostice and for preventing
manifest injustics being done. This power must secessarily be sparingly
used only in exceptional cirewmstances for furibering the ends of
Justice.™

In Anndday's case {suprs) , the majority in the seven-Judge Bench of



F

RUPA ASHOK HURRA v ASMOK HURRA [SYED SHAM MOHAMMED GUADHRL 1| FB33

this Court set aside an earlier judpment of the Constitution Bench i 2 collaeral
procecding on the view that the order was contrary to (he provisions of the
Aot of T952; inhe backpround of that Act without precedent and in violkation
of the principles of natural justive, which needed to be corrected ex debivo
Justitiae.

bn Supreme Conrt Bar Association’s case {Supra). on an application
filed unger Article 32 of the Constimtion of Indis, the petitioner souzhi
declaration that the Disciplinary Commitiees of the Bar Couneils set up under
the Advocates Act, 1961, alone had exchusive junsdiction to mauire it and
suspend o debar an advocale from praclising law for professional or other
miseorduct and that the Supreme Court of India or any High Court in exercise
of ity inherent jurisdiction had ne such jurisdiction, power or authority in that
regard. A Constitution Bensch of this Count considered the correctness of the
judgement of this Court in Re: Viney Chandra Mishra, {1995] 2 5CC 584,
The guestion which fell for consideration of this Ceurt was : whether the
panishment of debarring an advocate from practice apd suspending his licence
for & specified period could be passed in exercise of power of this Coun
ander Articls 129 read with Article 142 of the Constitution of India. There
an errant advocate was found guilty of criminat conterapt and was awarded
the punisheent of simple imprisonment for a period of six weeks and was
atso suspended from practice as an advocate for & period of three years from
the date of the judgment of this Coon for contempt of the High Cowrt of
Allahabad. As a result of that punishment all elective and nomjrated offioes’
pasts then held by hm in his capacity as an advorcate had to be vacated by
him. Elscidating the scope of the carative nafure of power conferred on the

- Bapreme Court under Amticle 142, It was observed ;

“The plenary powers of the Supreme Court under Article 142 of the
Comstitution are inherent in the Court and are complementary 1o those
powers which are specifically comferred on the Cowrt by various
statites thoigh gre ool Bmited by those statutes. These powers also
exist independent of the statutes with a view to do complete justice
betweon the partics. These powers are of very wide smplitude and are
in ke nature of supplementary powers. This power exists a5 & sepamte
andd independent basis of jurisdiction apart from the statutes. 1t stands
apen the foundation and the basis for s exercise may be put on a
different and perhaps oven wider footing, 10 prevent injustice in the
process of fHigation and to do complete justice between the parties.

A

C

E

Thiz plenary jurisdiction is, thus, the residual source of power which 11
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the Supreme Court may draw upon as neCessary whenever it is just

and eguitable to do so and i partieular to ensure the observance of
the dug process of law, fo do complete justice between the parties,
while administering justice according to law. It i= an indispenssble
adinct 10 gl other powers and is free from the restraint of junsdiction
and operaies 45 a vaheble weapon in the hands of the Supreme Court

1% 1%

o prévent “clogging or obsinuction of the stream of justice™.

Ingpite of the width of power conforred by Asticle 142, the Constitution
Bench took the view that suspending the advocate from practice and
suspending his licence was not within the sweep of the power under the said
Articie and overtuled the judgment in Xe FOU AMisfra’s case {supra}

In M5 Abawar’s case (supra) , the petitioner, who was found godlty
of fotging signatures and making fadse stalements at Sifferent stages before
this Court, was inflicted punishment under Section 193 TP in Afaf v. State
af Heryana, {19941 7 3CC 397, He filed an appiication wnder Article 32 of
the Constitution assailing the velidity of that order. Teking note of the
complaint of miscarrizge of justice by the Supreme Court in ordering his
mcarceration which rutred his career, acting without jurisdiction or without
following the due procedure, it was observed that 10 perpetusts an error was
Bo vittde bit bo correct i was & compulision of judicial conscience. The
comrectness of the judgment was examined and the eror was rectified.

In the cases discussed abave this Court reconsidered ity earter jdgments,
inter rlis, under Anticles 129 and 142 which confer very wide powers on this
Court 1o do complete justice hetween the parties. We have already indicated
ghove that the scope of the power of this Court under Article 12% as 2 count
of record and alse adverted to the extent of power under Article 142 of the
Constittion. '

The upshot of the discussion in our view is that this Court, 1o prevent
abuse of s process and 10 cure a gross miscderiage of justice, may re-
consider #s judgments in exercise of its mhberent powset.

The next step 15 1o specify the requinements to entertain such a curative
petition under the inherent power of this Coutt se that floodgates are not
opened for filing a second review petitton a2 a malter of Gourse in the guise
of a curative petition under inherent power. 4 is commeon ground that except
when very strong reasons exigt, the Court chould not entertain an application
seekeing reconsideration of an order of this Coet which has become final on

>
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dismissal of a veview petition. 1 is neither advissble nor possible to enumerate

" il the grounds on which sitch 3 petition may be enterizined

Hevertheless, we think that a petitioner is entithed 1o reltef ex debite
fustitiage if he establishes {17 violation of principles of natural justice in that
hie was not a party to the Iis bat the judgement adversely affected his interesss
or, i he was a party to the lis, he was not served with notice of the proceedings
and the matter proceeded as if he had notice and (2} where in the proceedings
g lsarned fudpe failed to disclose hix connection with the subject-manter or
the parties giving stope for an apprehension of bias and the pdpment adversely
affects the petitioner,

The petitioner, in the curative petition, shall aver specifically that the
grounds mentioned therein had been taken in the review petition and that i
was dismissed by circslation, The curative petition shall contain a cersification
by u Senior Advorate with regard to the fulfillment of the above requirements.

We are of the view that since the matter relates to re-examination of 2
final iudgment of this Court, though on limited ground, the curative petition
has to be first cirenlated to o Benck of the thres senior-maost Tadges and the
Judges who pesscd the judgment complatned of, if available. It s only when

. & majority of the lsarned Judpes on this Bench conclude that the matter needs

hearing that it should be lisied before the same Bench (s far as possible}
which may pasg appropriate orders. {t shall be open to the Bench at any stage
of consideration of the cuvative petition io ask o senior counsel to assist i ag
amicius curige. In the event of the Bench holding at any stage that the petition
is wizhour any mernit and vexations It may impose exemplary costs on the
petitioner.,

Insofur 4y the present writ petitions are concerned, the Registry shalt
process them, notwithstanding that they do not contain e averment that the
groutids wrged were specifically faken in the review petitioms and the petitions
were dismissed in cireulation.

The point s accordingly answerad,
BANERJEE, L | have had the privilege of going through a very hicid
expression of apinton by brother Quadri and while revording my concurrence

therewith | wish to add a fow paragraphs of my own.

The issue invplved presemtly though oot g concept within the ambit of
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doctrine of stare decisis but skin therelo to the effect as to the scope or
finality of the decision of this Court in the normal course of events, There
cannot possibly be any mapner of dowln that the malter onee dealt with by
this Court attains 2 state of finality and no Tusther prievance can be had in
regard therele. The founding fathers of the Constitntion decidedly provided
that the decision of this Court as final, conclusive and binding-—final and
conchisive inter-parties and binding on sli. Put the makers have ako confured
a power of review of the Judgment of this Court and the perusal of the
provisions of Articles 137 and (45 makes it abundantly clear. Tn the even,
kowever, a party stands aggrieved by reason of a rejection of review, the
guestion posed ag to whether 2 litigant thereof to suffer the onslaught for sl
times to come and i perpetuity when on the face of the Order it appears 1o
be wheolly withowt jurisdiction or in viektion of natural justice - a further
fectum of there being a bias or pross or manifest injusticn, which shocks the
conscience of & reasonable man: asedless 1o rocard that the {acts, as noticed
shove, are not onky unwaranted but possibly in the region of mpossibility
or more appropriately improbable,

Mr. KK Venugopal, the learned senior council appearing in support of
one of the matters before this Bench, has been rather emphatic in his
submissions as regards the spprehension of biss and i is his conlention that
a mere likelihood of bias should prompt this Coutt $o ailow & further
copsideration of the meher. Incidentally, be it noted that in afl these matters,
setitions under Article 33 of the Constitution have been filed with a praver
for issuance of the Writ of Certiorart. We called for the records in some of
the maners, which stand eoncluded by decisions of this Court and the principal
issue thus arises as to the maintainability of a petition under Article 32 of the
Constitution. There is no denial of the fact that the right exisis fo move this
Court for enforcement of the rights conferred by Part T of the Constitation
and stands conforved in terms of Article 32 and the language used thersin is
of widest possible amplitude but as regards the issuance of writs, the view
seems to be rather well seltled in the negative.

About four decades ago, in Noresh Shridhar Mirafkor and Ors, v, Srate
of Mahorashtra apd Anr, [1984] 3 BCR 744, a nine Judge Bench of thic
Court in no ancertain lerms negatived the availability of writ jurisdiclion
under Article 32 and with vtmost clarity and felicky of expression stated

“We are, therefore, satisfied that vo far as the jurisdiction of this
Court to issee writ of cectiorari is concerned, B i impeossible to
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accept the argtment of the petitioners that jodicial orders passed by A
High Courts In or in relation to proceedings pending before them, are
amenable to be corrected by exercise of the said judsdiction. We
have no doubt that if would he unreasonable to aitempt to rationalise

the essumprion of jurisdiction by this Court under Article 32 te carrset
such udicis] orders on the fanciful hypothesis that High Courts may
pass extravagant orders in or in relation to maters pepding hefore B
them and that a remedy by way of @ writ of certiorari shonid, therefors,

be soupht for and be deemed to be included within the scope of
Agticle 32 The words used i Article 32 are no doubt wide; bt
having regard t the considerations which we have set out n the
eourse of his judgment, we are satisfied that the impupned onder
cannot be brought within the scope of this Court’s jurisdiction o
issue & wit of certiorari under Article 32; to hobd otherwise would be
repugnani to the well-recognised lmitations within which the
jurisdiction to issue writs of certiorar can be exercised and inconsistent
with the uniferm trend of this Court’s decisions in relation to the said
poit”

Two decades Ixter, this Court in AR Anfwlay v. B85 Naoyek and Arr.,
{1938] 2 BOC 647, relying upon the nine Judge Bench Jedgment, came o a
cobdlusion that in view of the decision in Miraiker case, # mest be taken az
concluded that the judicial proceedings in this Court are ot subject to the E
writ jurisdiction under Articie 32 of the Constitution snd that is s0 op accouns
of the fact thai Benches of this Court are not subordinate to Iarger Benches
thereof and certioran is not admissible thus for quashing of the Orders made
an the judicial side of the court. In Smyr. Friventhen v, Swate of Gujaral,
{1989} 1 SCC 678, 2 Constitution Bench of this Court also in ae uncertain
terms laid down that it will not be open 1o this Cowrt in exercise of s F
jurisdiction under Article 32 to go behind or to evamime the final verdict
reached by a competent Court. To cotnplete the list, however, a very recent
decision of this Court in A/ Kumar Boraf v. Secretary, fdion Tee 4ssociation
and Ors., [20011 5 SCC 42 one of us (Shivara] V. Patil, 1) upon consideration
af Mirafkar {supra} and Antefay {supra) came to 3 conclusion that authosity G
of ar Order passed by this Court itself cannot be sulfected 10 wiit jurisdiction
of this Court,

On the wake of the aforesaid, there i thus po manner of doubt that the
pleg of the availability of writ jurisdiction, as envisaged under Article 32 of
the Constitution, capnot be sustained and the law seems to be well sestled on 13
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this score and as such we need nol deive into neither dilate any further

thereon.

Having regard to the conchusion, as ghove, does {1, however, mean and
imphy 8 closed door even if the Order of this Court depicts that the zame
stands iv vielstion of natural justice adversely snd seriously affecting the
rights of the parties or the same depicts manifest injustice rendering the erder
s mockery of justice - can it be said that the binding nature of an Order of
this Court, cannot thus ever be corrected even if # causes insprazountable
difficulty and inumense public injury - the debate has a very large and wide
rampification and thus will have 1o be dealt with in & manner with care and

-caotion and with proper ciroumspection ss regards jts impact - the principad
busis being the concept of justice and thiz it where the principle of ax debite
Justitiae comes to phyy. Can it be said that the justice delivery system of the
country i such that in spite of noticlag 2 breach of public interest with a
corresponding sociz] remification, this Court would meinmtain & delightful
siienge with p blind eve and deaf enr to the ory of a society in general or even
that of a Htigant on the ground of finality of an Order as passed by this
Court? True the finality shall have tv be maintsined but is #t the principal
reguirement, which the law envisages? Rescue Pound stated thet fenibility
is the greatest virtue of law and thus its applicability shonid also be flexibie
rather than a rigid insistence on & stict formad, Justice of the situation shall
have 10 bo considerad with a fair perception of such 2 concept rather than
with. a blinking light - attemtion cughr to be focused on a larger souil
perspective since faw ia meant for the society and iF flexibility is its virme,
which faw enjoys, its corrésponding primary duty thus would be to change
the legal horizon and perspective with the appropriste socio-economic change.
The Taw must follow the socisty rather than absadon the socisty and catry on

# strict track without any deviation or without being hindered of the social’

changes and thus resultantly face 2 social catastrophe.

Lood Denning’s exposition of the docwrines ‘ex debito hustitiae’ I 45
Cathringholm v. Noreguipment Troding Led, {1975 2 Al ER 538 has been
stated to be rather restrictive, but since basically the same stands out 1o be
on the concept of justice, speaking for myself do not subscribe o such a
criticigm. The Master of the Rolls stated that if the Judpment is imegular -
that is, which ought not to have been signed a2 3l - then the defendant is
entitled ex debito fustitiae to have it so1 aside but in the ovent # is otherwise
repilar, question of setting aside of the Judgment would not arise. I I3,

H thercafter, however, arises, the question 28 to the true effect of Regalar and
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brregudar Judgments @ Since the issue invelves a much wider debate, we
refrain ourstives to attribale meanings theroto or to difate on the ramifications
of tht wnninolegy having regand o further epenciation of the decttine by
bath the English Courls and the Indisn Supreme Court.

Advetting 1o the tree perpert of the maxim, therefore, it is o painsaid
that “the same relfates 10 and arises from the concept of justice | In the event
there appears o be infraction of the concept, guestion of there being 8 tum
around and thereby mazintaiming o total stlence by the law Courts would not
arise, ¥ 15 on this score, the leamed Attoraey General for India, appearing as
Amicus Curiae, contended that Supreme Court has the jurisdiction to exercise
this inherent power for the ends of justice or o prevent abuse of the progess
of the court, Though we are not inclined i asorite s Order of this Coust 25
an abuse of the process of the Cowrt, but the factum of the availability of
inherent power for the ends of justice cannat in any way be decried. The
Constitation of India assigned & pivotal rode on to the Supreme Cournt providing
therein the supremacy of law with the rationale being justice is above ail. The

exercise of inherent power of this Court also stands recoznised by Order XL ¢

Vi Rule 6 of the Supreme Coart Rules, 1966, which reads a3 below

“&. Nothing in these rules shall be deemed to Hmit or othenwise affect
the inherent powers of the Court o make suchk orders a3 may be

necessary for the ends of justice or to prevent sbuse of the process .

of the Courl.” ‘

The observations of this Court in A R, Astulay {supra} lends concumrence
1o such an exercise of power by this Cowrt ex debito fustiviae, The Court can
excroise its inherent power in the event of thers being an etror brought 1o the
notice of this Court, Mukharfi, J {as he then was) in paragiraph 40 of the
ludpment in AR, Antefay {supra} very hucidly and with ‘wimost precision
stated: ’

“The question of validity, however, 5 important in that the want of
jurisdiction can be established solely by & superior court and thet, in

-

practice, no decision can be npeached collatesally by any inferior -

cowrt. But the superior court can always comvect its own oror brought
to Hx notice either by way of pelition or ex dehife justitiae. Sue
Rubinstein’s Jurisidiction and Hiegality).” '

Bt
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Incidentally a Seven Judge Bench of this Court in Synthetics and .3
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Chemicals Lid and Oy, v, State of VP and Crs, 11990} 1 500 109 relied
upant another Sudpment of Lord Denning in Gstime (Tospector of Taxes) v,
Austration Muiual Provident Sociene, (19593 3 Al ER 245 1960 AC 459
utid the dissent noting by Fustiee Jackson in the case of Commonweaith of
Massachusetts of af v, US4, {92 L ed 9568), whereln in similar tone B has
beer smted that as soon as one finds 2 journey in the wrong direction, there
shouid aiways be an attempt to mrp to the right direction since Iaw courts
ought 1o procesd for aif times in the right path rather than in the wrong.
Adverting to the issue of inherent power, the observations of this Court n §
MNeagaraj and Ors. v, State gf Kornataka and Anr, [1993] Supp. 4 SCC 595
seems ko be rather apposite. This Court in parapraph 19 of the report, upon

refying on the fundementa] principles of jurisprudence that fustice is above -

all, stated a8 below :

“Review literally and eves judicislly means pe-examination or re-
consideration. Basic philosophy inherent in it is the universol
acceptance of human faliibility. Yer in the rcabn of law the courts
and even the statutes [een strongly in favowr of finality of deecision
iegally rnd property made. Exceptions both statetarily and indicially
have heen carved out to comeet accidents! mistakes or iscarriage or
justice. Even when there was no statutory provision and no rales
wire framed by the highest court indicating the ciicumstsnces in
which it could rectify its order the courts culled aut sach power to
avoid abuse of proeess of miscamiage of justice, In Raja Prithewi
Chand Lol Chavdhury v, Sukhrgf Rai, AIR {1941) FC 1, 2. 1940
FOR T8 . {15413 | ML) Supp. 45 the Coun observed that even
thouph no yules had been fruned permitting the highest Cout 1o
review its order yel it was availsble on the limited and narrow ground
developed by the Privy Council and the House of Lords. The Cowrt
approved the principle Jaid down by the Prvy Councll in Rajunder
Narain Ree v. Bijal (favind Singh, (1536 1 Moo PC 117 - 2 MIA
183 ;1 Sar 175 that an order meds by the Court was final and could
not be ghtered

topevertheless, i by misprision in embodying the judzments,
by errors have been introduced, these Courts possess, by
Commaon taw, the same power which the Courts of recond and
stamate have of rectifying the mistales which have crept in.... The
Houte of Losds exervizes a similar power of rectifving mistakes
meade in drawing up i3 own indgments, and this Coust must
possess the sume authority, The Londs have however gone a

Mea
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step further, and have corretted mistabes intreduced fhrough
inadverience i the details of judgments; or heve supplied
manifest defects in order to gnable the decrees 1o be enforged,
of Bave added expianstory matier, or have reconciled

inconsistencies. '

Basis for exercise of the power was stated in the same decision as
wteder

“It iz impossible 1o doubt that the indulgence extended in such
gases 1 mainly owing 1o the natural desire prevailing to prevent
imemediable mjustice boing dons by a Court of last resort,
where by some accident, without any blame, e party has not
beeg hoard and an order has been inadveriently made as if the
party hizd been heard.”

Rectification of an order thus stems from the fundamentsl pringiple
that justice s sbove alb, B is exercised to remove the ermer and not
for disturbing finalicy. When the Conmtftetion was ramed the
substantive power (¢ rectify or recall the order pugsed by this Court
was specifically provided by Article 137 of the Constitution. O
Constitation-makers who had the practics] wisdom o visnalise the
efficaey of such provision expressty conferred the substartive power
o review mny judgment of order by Article 137 of the Constiation,
And clause {c} of Article 145 permitted this Court to frame mies a
tr the condittons subject to which any judgment of onder may be
reviewed. In exercise of this power Order AL had been framed
empirwesng this Court 1o reviow an order in oivil procecdings o
prounds analogous o Order XL V1 Rule T of the Civil Procedure
Code. The expression 'for any other sufficient reason’ in the clavse
hux heen given an expanded meaning and a decroe or order passed
urder misspprebonyion of true siate of circumstsnces has been held
to be sufficlent ground to excreise the power. Apant from Order XL
rule 1 of the Sepreme Coart Rules this Court has the inherent power
i make soch orders as may be necessary in the Bsterest of justice or
tr prevent the abuse of process of Court. The Court s thes oot
prechided from recalfing or reviewing #s own order if & is satisfied
that i is necessary fo do so for sake of pustice”

In one of s recent pronouncoments [Supreme Cowrr Bar dssacistion

v Union of Indig and Awne, [1998] 4 SCC 4097 this Court has had the
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occasion fo deal with the issue at some length relying apon Article [29 read
with Article 142 of the Constimation. The plenary powgrs of the Supreme
Court, as envisaped under Article 142, stand ouwt to be complimentary o
thase powers o do complete justice betwoen the parties and # is on this score
in paragraphs 47 and 48 of the report, this Court observed:

Y47, The plenary powers of this Court under Ardck 142 of the
Constitution are inherent in the Court and are complementary to those
powers which are specifically conferred on the Court by vavious
statutes though are nod limited by those statutes, These powers also
exist independent of the staivtes with a view o do complele justice
tetween the parties. These powers are of very wide amplitude apd are
in the nature of supplementary powers. THis power exists 25 & separate
and ndepeadent basis of lurisdiction apan frem the stattes, It stands
upat the foandation and the basis for #ts exercise may be put on a
different and perhaps even wider footing, to prevent injustice o the
process of litigation and to do complete fustice between the parties.
This plenary jurisdiction is, thus, the residval souwrce of power which
this Court may draw upon a5 Recessary whenover it is just and equitable
to do so and ip particular 1o ensure the ohservance of the due process
of faw, to do complete justice botween the parties, while administering
Justice according to faw, There is no doubt that it is an indispensable
aciunet to aff other powers and is free from the restraint of jurisdiction
and operates 8BS a wvalusble weapon in the hands of the Court to
prevent Yolorping or obstruction of the stregm of justice,” I, howewer,
needs 1o be remembered that the powers conferred on the Court by
Article 142 being curative in nature cannot De construed &5 powers
which authorise the Cowt to ignore the substantive rights of a ltigant
while dealinmg with & cagse pending before {8 This power cannot be
used o “supplant” substantive law applicable e the case or case
under consideration of the Court. Article 142, even with the width of
ity ampliode, cenoel be psed to build & new edifice where pong
existed earlier, by iznoring express stamutory provigions deabing with
a subject and thereby to achieve zomething indirectly which cannot
be achieved dirccthy. Punishing a conteminer advocate, while dealing
with a contempt of cotrt case by suspending his Heence to practice,
a power otherwise statutorily available only fo the Bar Council of
india, on the ground that the contemner is also an advocars, i,
therefore, not permissible tn exercise of the jrisdiction under Article
142, The construction of Adicle {47 must be functionally informed

Jb_.n.
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by the sajutary purpeses of the article, wiz., to do complete justice
hetween the parties. It ganaot be otherwise. As siready noticed in 2
case of contempt of court, the contemnor and the court cantiot be said
o be litigating partigs,

48, The Supreme Court in exercise of its jurisdiction under Article
142 has the power to make such order as is necessary for doing
complate fustice "between the parties v any canse or matter pending
kefore 17, The very namwre of the power must lead the Cowt to set
Timits for irseif within which &0 exercize those powers and ordinarily
it cannot disregard 2 statutory pravision governing a sbiect, except
perhaps 1o balance the cquitics between the conflicting claims of the
litigating parties by “ironing out the creases” in a cause or mager
before it Indeed this Cowrt is not a court of restricied jurisdiction of
only dispute-settliog. Bt is well recogmised and established thet this
Caourt has always been & law-sraker and #5 role travels bevond merely
dispite-sedting. {t is 3 "problem-solver in the nebulous areas” see K
Feeraswar v, Union of India, (19911 3 SCC 635 : {1991 SCC {Cri)
134 but the substantive statitory provistons dealing with the subject
matter of & given case canmot be shogether ignored by this Court,
while making an order under Anticle 142 Indeed, these constimtional
powers cannof, in any way, be confrolled by any stabutory provisions
but g the sarme thine these powers are not mednt 10 be exercised when
thelr exercise may come directly in conflict with what has been
expresyly provided for in o statate dealing expressly with the sublect™

Incidentally, this Court stends out o be an avenue for redresssl of
grievance not only in 15 revisional jurisdiction as conferved by the Constitution
but as a piatform and forum for every grievance in the country and it is on
this context My, Shanti Bhushan, appearing in support of the some of the
patitioners, submitted that the Supreme Court in its journey for over 30 vears
has heen able to obtain the copfidence of the people of the country, whenever
the same s reguived - be it the airocities of the police or a public grievance
peraining 1 & governmental sction mvolving multitudes of problems. i is
thee Supreme Court, Mr, Shastt Bhoshan ¢ontended, where the people feel
confident that justice is shove oll and would be able to obtain justice in #s
trus form and sphere and this is beyond alf controversies. [t has been contended
that finality of the proceeding after an Grder of the Supreme Couort, then
should be, bul that does aot prechade or said 1o preciude this Court from
. going intg the factum of the petition for grosy infustice caused by an Order

of the Supreme Court #s¢if under the inherent power being a0 authority o H
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correct §1s errors - any other view should not and ought not be allowed o be
continued. Needless to record here, however, that review junsdiction stand
foisted upon this-Court in terims of the provisions of the Cobsiitution, as
noticed hereinbefore and it is also well-settled that a second review petition
cannot be said o meinteinable. Refarence may be made in this context to &
decisicn of this Cowt io the case of S Range Swamy v, Gove of AP, and
Grs., AIR {19903 5C 535, wherein this Court in paragraph 3 stated as below:

"We arg clearly of e opinion that these applications are no
mainiainable. The petitiener, who appeared in person, referred (o the
judament in Antwlay's case [1988] 2 SOC 602 ; AIR 1988 SC 1530
We are, however, of the opinion that the principle of that case i5 oot
appliceble hete. Al the points which the petitioner urged regarding
the constitutionality of the Government orders in question as well as
the sppoinbment of respondent instead of pelitiongr o the post in
guestion had been urged before the Bench, which heard the civil
appeal and writ petitions originally, The petitionsr himself stated thai
he was heard by the Bench at some fength. it is, therefore, clear that
the matters were disposed of after a counsideration of all the peints
griged by the petitioner and the mere fret that the order doss nog
discuss the contentions or give reasons cannot entitle the petitioner to
have what {5 virually 8 second review ™

True, due regard shall have to have as regards opinton of the Court in
Ranga Swamy (supra), but the siluation presemtly centres round that in the
event of thers belng any manifest infustice would the dociring of ex debie
Jrstitize be said to be having a role 10 play in sheer passivity or to rise above
the ordinary heights as it preaches that justice is above all. The second
alternative scems to be in consonance with time and present phase of socio-
economnic condittons of the society. Manifest injustice is curahle in nature
rather then incursble and this cowrt would lose its senctity and thus would
betie the expectations of the founding fathers that justice is above all, There
i3 no manner of doubt that procedueral law/procedural justice canpotl pverreach
the concept of justice and in the event an Crder standz ouf Io create manifest
injustice, would the same be ailowed to remain in silence so as 1o affect the
parties perpetually of the concept of jusiice ought to activate the Court to find
a way out to resolve the erroneous approach to the problam. Mr. Altorney
Crenemnl, with al! the emphasis in his command, though principally aprecd
that justice of the situation needs o be looked into and refief be pranted if
g required but on the same breath sobmined et the Cowt ought to be
carefi) enough to frade on the path, otherwise the same will apen up Pandora’s

—
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box and thus, it at alf, m rarest of the rave cases the further scrutiny may be
made. While it Is true that 1aw courts hay overburdened ksell with the litigation
and delay in disposal of maters i the subcontinent is not wiknown and in
the event of any furthey appeaise! of the matier by this Court, it weuld brook
no further delay resulfing in consequences which are not far 1o see but thay
wonld by gseff nat in my view deter this Court from further appraisal of the
matter in the event the same, however, deserve such an sdditionsl appraisal
« The nofe of caution sounded by Mr. Attomey as regards opening up of
pandora’s bex strictly speaking, howover, though may be of very practical in
sratare but the satme apparently does not scem to go well with the concept of
ustice as adumbrated in our consttution. Tree i s, that practicability of the
sitation needs 3 serious consideration maore so when this Court could do
withowt it for meore than 30 years, which by no stretch of imagination can be
said {0 be a period not so short, | feel o necessary, however, to add that i
i not that we are not concerned with the conseguences of reopening of the
issue but the redeeming feature of our fustice delivery system, as is provalent
in the couniry, is adherence to proper and effective administration of justice
bt stricte. In the event there is any affectation of such an administration of
justice either by way of infraction of natural justice ar an order being passed
whetly without jurisdiction or affection of public confidence as regards the
docirine of integrity in the justice delivery svstem technicality ooght oot te
out-welgh the course of justice - the same being the tnse cffect of (ke doctring
of ex defite ustivire. The oft guoted statettent of law of Lord Hewsrt, Ci in
R v, Susser Justices, o p MoCartfty, {19247 | KB 256 that it is of fundamental
importance that justice shouald not onfy be done, showld manifestly and
urpdoubtediy be sectn to be done had this doctrime wndertined and administered
thereimn. bn this context, the decision of the House of Lapds in R v. Bow Streat
KMetrapolitan Stipendiary Magistrate and Ors., ex perte Pinochet Ugare (Mo
I} seem Eo be an ipoc making decisien, wherein puhlic conlidence on the
judiciary 5 said to be the basic criteria of the justice delivery system - any
act of action ¢ven if i a passive one, if erodes or even hikely lo erode the
ethics of judiciary, matter needs a funther ook,

Brother Quadr? has faken very great pains (o formulate the steps te be
taken and the methadology therefor, in the event of there being an infraction
of the concept of fustics, as such further dilation would be an umnecessary
exeriise wiich | wish to avoid sinee | have already recorded my concumence
therawith excepting, however. lasthy that curative petitions ought to he freated
as a rarity rather than regufar and the appreciation of the Court shabf have to
be upon proper circumspection hawving regaed to the three basic features of
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A ower justice delivery system te wit, the order being in contravention of the
doctrine of natural justice or without furisdiction or in the event of there is
evert a likelihood of public confidence being shaken by resson of the
association of closeness of & judge with the subject matter in dispute. fnomy
view, it is new time thal procedural justice system should give way to the
concepiual justice system and offorts of the law Court ought t0 be so directed.
Gone are the days where implementation of draconian system of law of
interpretation therenf were insisted wpon - Flextbility of the law Courts
presently are {ts greatest virtue and as such justice oriented approach s the
need of the day o strive and {orge ahead n the 21t century. No costs.

C BT Petiions answered.



