RAMII DAYAWALA & SONS (P} LTD.
V.

INVEST IMPORY
October 9, 1980 -

[P. N. SmivcHan aNp D0 A, Desas, J1.}

Arbitration Aer 1948, 8§, 34 ; Code of Civil Procedure 1908, §. 15, Arbi-
rearjor (Pratecol and Convenrion} Aer 1937, 5. 35 & Forcign Awards (Recog-
nition & Enforcement) Aof, 8. 3—Sub-conirger berween Indian firm gnd foreign
frm—Sub-toniralt incorporating an agreement to befer dispules to a foreign
arbitral tribunaf—dAfter execution of dagreemenr Indlan fwm repudiafing the
wrbirrgtion gereement—3idt for revovery it High Couwrt by Indidn firm—Foreign
R contesting that sult ro’ be staved on account of arbitration clause in the
agreehtent—>Single Yudge and DHvision Bench deciding may of suil necessary—

Decision—Whether valid—power of court 1o stay swit—Exercise of discretion

by trial court—tutgrfarence by appellate court

The appellint (plaintif), a private limited company. 2 lahour contractow,
entered inlo a sub-comtract with the respondent {defendant), a Yugosiavia based
company which in turn had entersd into & contract with the State Electrichy
Beoard for sefting up a power station, The sub-coniract dated July 10, 1961
buiween the appellant znd the pespondent incorporated an agreement to refer
gil {he disputes atising ovt of the sub-comiract to atbitration %y the Inter-
natiohal Chamber of Commetce in Paris  with the application of Yugostuv
malerials and economical faw., It carrying our the work undertaken under

the sub-contract, the appellant claimed that it cartied out some exitra work

for which it was entited (o Tecover exira amounts from the respondent, and
as the claims were nit satisfied or met with by the respendent, the appeliant
fiied 2 civil seit on the original side of the Bigh Court for recovery of the
amnount.  On a nolice of molion taken out by the appeilant, the High Court
granted ap ad {migrim exparle injunction restraining the respotdent from withe
drawing the money due fo i from the State Electrigity Board.

Pursvant to service of ithe aforesaid notice of motion the respondent moved
an applicalion woder sec. ¥51 of the Code of Civil Procedure, alleging in the
petition for stay ihat the disputes and diffefences that arose were in respect
of and/or refating to the sub-contract dated July 10, 1961 and 1np view of the
subsisting agreement to vefer dispuies or differences arising wnder or out of
the sub-contrzet to arbilvation, the suit filed by the appelant should be staved.
The appellant filed a counter-affidavit contending that there was no concleded
apresment belween the parties to refer all the disputes arising oot of the sob-
contract 1o arbitralion and alleged that by letter dated July 10, I96), the very
dale on which the sub-comtract was entered into at Belgrade, the Managing
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E_}irecmr of the appeliant company informaed the respondent thar he had ob-
jected to the arbitrafion clause jn the agrecment It was also averred that a
cable was aiso sent by ihe Managing Director on teaching Bombay on uly 13,

1961 wequiring that the classe regarding arbitration be deleted. Second con-
tention was that even if it is held that there s # subsisting arbitration agrec-
rment, having regard to all the circwnstances of the case, the discretion should
nod be exercised in favour of the defendant—respandent.

The Sinple Judpe granfed the petilion of the respondent gnd staved fur-

ther proceedings in the snit fled by the appellant, and vacated the g inrerim
injunction granted in favour of the appeliant,

The appelanf preferred two apj?eals, Cne against the order of the single
Judpe granting stay of the suit of the appeliant and the other againse the order

vacating the ad fmferim injunction. A Diviston Bench of the High Court dis-
ruissed both the appeals by 2 common judgment holding that there was a
valid sabsisting arbitration agreement between the parfies and that it was
binding on both. } also held that the elaims made by the appellant in the
suit argse ol of the sub-comtract which included the arbifration agreement
amd, therefore, the appeflant must be bound by the bargain undertaken by
him. - Xt opepatived the appellant's comtention that on the facts and cjroum-

stances of the case discretionary refiel of grant of stay of spit would cause
irrepairatle Hardship and deny justice.

in appeel to this Cowrt againsi the order of stay of the st sranled by
tire High Court, it wag contended on behalf of the appeflant: {1) there was no
concluded arhiration agrecment batweenr the porties in refer the disputes aris-
ing owr of the sub-comtract dated July 30, 1961 o arbitration and, therefore,
the suit cannot be staved ; {2} even il the Court came to the conclusion that
there was such a subsisting arbitration agresment between the parties, prayer
for stay having been made under section 3! of the Code of Civil Procedure
amifor under section’ 34 of the Arbitration Act, 1940, read with Sectign 151
CPC, the Court should not enforce i1 in itz discretionary jurisdiction as it
would reselt m miscarriage of justice ; €3} in view of the provisions cantained
in the Arbitration (Protocof ang Convention) Ack, 1937 the Court could not
invoke its inherent jurisdiction undey seetion 51 CPC and the Specia]l Act
would pot assist the respondent as the case was not covered by ily provisions.
It was also contended that the undermentioned circumstances when properly
evaluated woukd unmistakably indicate that the instant case Is mot a2 fib case
in which the Counrt shouwld Jedline to wijudicale upop {he dispuie brought o it
by pranting stay in favour of the respondest. (1) The work unider the special
eottrac: Ext, A dated July 10, 1961 was executed and carried our in India
and the whole of the evidence Both for amd against the appellant in India, (2)
the amoant claimed in the suit is so disproportionately smmall in relation @
the huge cost of arbiteatfonr to be held ol Parls in Franee that forcing the appel-
laht ta ifictr the cost io realise such 2 small sum would be denial of justice,
{3 resttictions on availability of foreign exchange is & refevant cobsideration,
a fact of which the Court can take judivial notice, {4y the Cna.]r’r s‘hould not
vender its assistapce by granting stay to one who insisals .ﬂ“ arlsitration _not as
2 matier of principie bat with a view ta thwarting, sttﬂm‘g oF e:?hausilrfg the
other side, and {5 in all cases of arbitration by a forcign asbitral tribunal
ihete i3 always a tider that in cuse of hargship or injustice, Cawrls of the

country of the party heing forced 10 go to foreign arbitral tribunal widl pro-
tect him.
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On behalf of the tespondent it was contended that {1} even if the court
procesds on the assnmption that the letter and the cable were received, it is
not opep lo the Court to look inte the contents of the lelter and fhe cable
becauwss the contents were not proved, as the Mapaging Director ¢of the appeHant
company who was supposed (o have sigtted the letter and the cable had pefther
entered the witness box por filed his affidavii proving the contents thercof, (2}
that once the sub-contract was admittedly sdpned and executed by the Managmg
fyrector of the appeilant company, subsequent aktempt o behalf of the sppel-
fane to repudiale a part of the contract womdd be of no avail and the courd
cannof pive effect {o it excepl if the sovatip suggested by the appellagt was
unreservediy accepted and agreed to by the respondent, and (%) when the motion
s addressed fo the discretion of the court and the court has excreised ity dis-
crefion, the appelate Court should be slow to iterfere with the discretionary

ortler and substifnte ifs own discretion in piace of the discretion of the court
before which the motion was addressed.

Allowing the appeal,

"HELD: §.  Both the lesrned Single Judpe and the Divisian Bench of
the High Court were in error jn granfisg siay of the suit, The stay of the
suit granted by the leatned Single Judpe and affirmed by the DMvision Bench
s vacated. The stit should proceed further from the stage where it was

staved. The trisl court would give priority fo it and dispose it' of as expedi-
ftously a5 possible. {928G-H)

2. The sub-contract marked Ext, A had been signed both by fhe Manag
ing Ditector of the appeilant company as well as on behalf of the respondent
comepany.  The third paragraph of Article 12 of sub-contract Ext. A recites
ap arbitration apgresment.  The provision i for 4 reference of dispites arising
out of the sub-contract to foreign arbilral tribumal, namely, the Tnfernational

Chamber of Commefce 1 Paris. Such a  clause spells  out ap arbifrziion
agreement.  [S08E-F)

3. (i} The Appeliale Bench of the Bigh Court held that the letter and the
cable were not received by the respondent. This concluston is not only con-

frary o evidence op record bot reached tg viter disreeard of the admission of
the Manager of the respondent.  [510A-B]

(i} The letter and the cable would show that the arbitrstion agreement
to refer disputes to a forelpn arbitral tribuns] in the draft was sot acceptable
to the appellant thongh the other terms were acoeptable. The appellant repn-
digled ihe arbifvalion agreement soop after the agreement was signed wihen
the Managing Director of {he appelfant was in Belgrade and took the follow
up zction by sending a cable refteraling and repeating the objection immediately

after his veture to Iadia. After this specific chjecon with répard to arbitta-

tion agreement in the sub-contract, the respondent sllowed the appellant to
preceed forther with the implemestation and execulion of the sub-contract,
without catroverting what the appellant had sfated in the letler and the cable.
Thizs vomistakably shows that the respondent sccepied the alieration as sog-
sested by the appeHant im that the arbiteation agreement was deemed to have
been deleted from fhe sub-contract Ext. A, [910H; 911A-TY)

4. If the froth of fhe facls stafed in o document Is in sspe, fnete proof
of the hapdwriting snd executiop of fhe document would not furnish evidence
of the troth of the facts or conlents of {he document, The truth or ofherwise
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of the facts or confents so stated would have to be proved by admissible evid-
ence ie. by the evidence of those petsons who capn vouchsafe for the truth of
the facts in issue. [312B-C}

In the imstant case the niter fatlure of the respondent to reply to the
jetter and the cable controverting the averments made  therein unmistakably
establish the truth of the averments made in the lstter. {912E]

5. In the facts of x piven case acceptance of 2 suggestion may be sub
silentio reinforced by 1he subsequent comduct. The general role is that an
offer is not accepled by mere silence on the part of the offeree. There may,
however, be Further facts which takepn topether with the offeree’s silénce con-
stitute an acceptance. One such case is whete a patt of the offer was disputed
at {he negotiation stage and the coriginal offéree communicated that fact to the
offerer showing that he understood the offer in & particsiar sense. This comr
munication will probahly amount to a cowpter offer in which case it mav be
that mere silence of the oviginal offerer will constinate his acceptance.  [912G-H]}

in the instani case, the conclusion is nescapable that there was po con-
cluded arbitration agrecment between the parties,  [FH4E]

Halshurys Laws of England 4th Bdn, vol. & para 251, R, v. Fulhan, Hapm-

mersndth and Kengington Reni Teibwnol, ex parte Zerek, {19511 T All E. R,
482, Davies v. Sweer (1862 2 WL R, 323, referred to.

6.0 The High Court totally owerlooked and fgnored the admission of

“receipt of leiter and cable in parzgraph 6 of the afidavit, The High Court

attached importance to the denia] of the receipt of the letter and the cable
by the emplovee of the vespondent company in the oral ¢vidence and did not
attach jmporiance 1o the subseguent admission that the manager of respondent
company must have replied fo the letfer and the cable.  Adroission, onless ex-
plained, furmishes the best evidence. The High Courf overlocked the material
cvidence, drew impermissible inference and came to the conclusiop which om
evidence is found utterly nnsustainable.  [$14G-H]}

fiir A finding of fa¢r recorded by ihe High Court owgrlooking the incon-
trovertible evidence which points to the contraty and, therefore, utterly unisus-
tainable capnot come in the way of this Cowrt tesching a correct conclusion
on facts and the examination of the evidence by this Court cannof be impeded
by a mere sobmission that this Court does not interfere with finding of fpct.

{915A]

4. (i} Botk the Couris practically overlocked the basic difference in the
approach which the Court will have to adopt if the epplication is to be treated
under section 34 of the Atbitration Act, 1940, or one under section 151 CPC.
In any event. as the molien Is af the discretion of the Court and as both the
parties have led evidence, the burden of proof wonld  assume secondary
importance, * [916F]

Michasl Golodetz & Ore. v, Serafnddin and Co. [1964] 1 5. CR, 19, referred

to.

ity Tt is well settled that whete he trinl court has a discrcfion in the
matler, the appellate court would ao ardinartly substitite ifs discretion in
place of the discretion gxercised by the {rial court. ¥ iz equally well setiled
that whete fhe il court lgnm‘mn 1he relevant cVidnee, side fracking the
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approach to be adopted in the matter and overlookinp varions refevant con-
siderations, has exercised ifs discrétion one way, the appellate coutt keeping
in vicw the fundamental principle can and ought to inferfere because when i
s said that & matter is within the discretion of the court it is to be exefcised
according 10 well established judicial principles, accotding to reason and fair
play, and not according to whim and caprice.  [$17RC}

Cyales Siatnte Law Gth Edn, p. 273 R. v, Witkes {770) 4 Batr 2527, referred
1o, * .

8. The Single Yudge and the Bivision Bench completely ovgriooked the

well established peoincipies in gramting stay of suit i 9 case where reliance is

placed upon a subsisting arbifration agreement.  [217D]

9. When parties by contract agrec to arrspge for settlement of their dis- -

putes by a Judge of their cholce, by procedure of arbitrafion voluntardly agreed
upon, ordinarily the court must hold the patties to their bargain. As & corob
lary, if a party o a subsisting arbitration agreement in breach ar vidlation of
the agreement to refer dispute top arbilration approaches the Court, the Coutt
would not lend s assisfance to such s party and by staving the suip compel
the party in hreach to abide by its contract. When the partles have apteed
fo an arbilrston by a foreign arbitral iribunai the case for stay would be
stronger than if there was a domestic arbitration apreement  However, ft I8
not an sbsohite Tule. Granfing or refusing fo grant stay is still @ matter within
the discrefion of the court, How discretion would be exercised in & given case
would depend upon varicos citcamstances.  [S18D-F]

Bristal Corporation v. Jolty Aird & Co. {19131 AC 241 at 257 and Owners
of Carpe Bx “Athenee” v, Athenee Llvods List Law Reporis, Baster Sitings
1923, Vol. XI, page 6. referred fo.

#n the instamt case the entive evidence bolh of the appellant and the res-
pondent i3 in this country; the comtract as a whole was executed and carvied
out in this country; the claim as a whole arose in this country; the appeliant
i a company incarporaicd in this coumdry: and the respondent is having its
office i this country; and that the respondent is not motivated by any prin-

giple 10 have the decision of the foreien arbitzal tribunal &t Paris but the prin-

cipal obfect of respondent bs merely to make i more difficuld, if not impose
sible, for the appelant to assert the claim.  The other vital considerations are,
that the cost of arbitration atf Paris will be so disproportionsiely high fo the
claim involved in adjudication that ope would gever think of incyming such
a huge cast to realise such 2 small sum claimed, and the restriction on the
gavailability of foreign exchange. The sum tota] of all these well established
circumsiances clearlv indicate that the instant suit is cpe in which whep discres
tiop is exercised on well setided judicial considerations no cowt would grant
stay and the stay has Lo be refused, {925B-I3

Michael Golodetz & Ors. v, Serajuddin & Co, [1964] I SR, 12, Bristol
LCorporation v, John Aird & Co, [1913] AC. 241 at 257, Owaers of Carge
Ex “Athenee” ¥, dArhence Livods” List Law Repoves, Easter Siltings 1922, Yol
XY, page 6, Vie Trevroroexpore, Moscow v. Mls Tarapore & Company . and
Ame, {199 3 SCR. 53 and The Fefmarn [19571 2 Al ER. 707, referred o,

10, Section 3 of the Arbitration (Protocod and Convention) Act, 1937 is
ir pari materie with section 3 of the Forelgn Awsrds (Recognition and En-
forcoment) Act, 1961, Section 3 of the 1937 Act wounkd oply be atfracted if
there i & submission porsuant o an agreement o that effect. P2B-Cj

-
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In the instant case while there iz an agreemen! as contemplated by Fiest
Schedule to the 1937 Act, there i3 no submission made in pursuance of such
agreement and, therefore the application of the respondent could not have
been enterfained vnder section 3 of the 1937 Act.  [228D

Crvit, ArPELLATE Jursspicriow ; Civik Appeal Nos, 2407-2408
of 1968,

From the Yudpment and Orcder dated 1-12-1965 of the Caleuttz .
High Court in Appeal Nos. 110-111/64

P. K. Chatterjee and P. K. Mukherjee for the Appeliani.

8. €. Mojumdar, Arvind Kionar, 5. Dasgupte, Mrs. L. Arvind
and Miss Karabi Barnerji for the Respondent,

The Judgment of the Court was delivered by

Digsarl,  JProtracted, tme  consuming, exasperating and
afrociously expensive court trialh impelled an aliernative mode of
resolution of disputes between the parties : arbifrate — don't litigate.
Arbitration Deing a mode of resolntion of disputes by z Judge of the
choice of the parties was considered preferable to adjudication of
disputes by court, If expeditions, less expensive reselution of dis-
pates by a judge of the choice of the parties was the consumation
devoutly fo be wished through arbitration, esperience shows and this
cage illustrates that the hepe is wholly belied because in the words
of Edmond Davig, J. in Price v. Milner, (1) these may be disastrous
procecdings. '

A petty labour contractor in search of its labour charges in a
paltry arvount of Rs. 4,25,343.00 from a giant foreign cagineering
and construction company which had undertaken fo erect a thermal
power station at  Barauni in  Bihar State under a contract dated
February 27, 1960, with Bihar State Blectricity Board, filed a suit
in the year 1903 which stands stayed without the slightest progress
for the last 17 years and with end nowhere in  sight.  Plaintiff
{appellant herein}, a private limired company, a labour contractor,
entered into a sub-contract for erscling two complete radidtion fype
steam boilers as part of Thermal power station at Barauni, with the-
defendant Invest-Import, a Yuogoslaviz based company which i tom
had cnmtered into a contract with the Bihar State Electricity Board
for setting up the power station. Plaintff sub-coniractor, purspant
to the sub-contract dated July 10, 1961, had to sepply skilled labour,
unskifled Iasbour and apprentice labour, to carry out the erection work
and mcidentally to do other things provided in the sab-contract,
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- The contract also provided for employing extra laboer force as well

g5 carrying out exira stipulated job for instaliation, substantial altera-
tion of degign etc. as and when desired and directed by the principat
conirator, respondent hervein. In carrying ount the work undertaken
vnder” the sub-contract, the plaintiff claims that it carsied out some
extra work for which it was cntitled to recover Rs, 70,000 from
the respondent,  There were also other claims made by the appeliant
which were not  satisfied or met with by the respondent with the
resglt that the appellant filed suit No. 1359/63 on the oripinal side of
the High Court at Caleafta on August !, 1963, to recover
Rs. 4,25,343,00 from the respondent. The split up of the fotal claim
has been set out in the particulars appended fo para 16 of the plaint,

* The appeliant also annexed sub-contract between the appellant and

the respondent as Aunexure ‘A’ to the plaint, On August 2, 3963,

*on 4 notice of molien taken out by the appeHant, a learned single

judge of thewigh Court granted an ad inferim ex parte injunction
restraining. the respondent from withdrawing the money due to H

~from the Bihar State Electricity Board.

Pursuant  to service of notice of motion taken ouf by the
appellant, on ‘August 8, 1963, the respondent appeated through one
Tiija Kostantinovie, Manager of the respondent company posted at
its office at 36, Ganpesh Chandra Avenuc, Calcuita, and moved an
application purporting lo be under 5. 151 of the Code of Civil
Procedure, contending, infer alia, that the sub-coptract between the
appellant and the respondent incorporates an agreement to refer all
the disputes arising out of the sub-contract fo arbitration and. there.
fore, the suit should be stayed, The clausc spelling out agrecment
te refer disputes to arvbitration was reproduced in the petition. I
reads as under '

“Any mutual disputes should be settled in mutpal agree-
ment, however, should they fall to reach an agreement in the
way, both contracling parties accept the jucisdiction of the
Arbitration by the International Chamber of Commerce in Paris
with application of Yogostav materinds and economical law™.

After setling out the background of disputes between the parties,
it was alleged in the petitlon for stay that in the circumsfances set
out in the petition, disputes and differences  arcse between the
appellant and the respondent ont of or in respect of and/or relating
to the sub-confract dated July 10, 1961, and in view of the subsisting
agreement {o refer dispoles or differences asising uoder or out of
the sub-contract between the partics fo arbitration, the suit filed by
the appellant should be stayed. Tt was also  averred  that if the
provisions of Arbitration Act did net apply the Court should in
Fe—645 5. € Indig/¥0
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A exercise of its inherent jurisdiction injunct the plaintiff appellant from
proceeding with the suit instifuted by H. There were further aver-
metts praying for vacating ad interim injunction granted by the High
Court which are no more relevant. The respondent annexed to the
petifion for stay the sub-contract between the pariies dated July 16,
1961, as also some correspomdence that had ensged between the

B parties. : | .

Appellant fifed a connter affidavit sworn By one Bhikhobhai
Gourishankar Joshi whe described himself as principal officer and
constilyted aftorney of the appeliant company controverting the
averments made by the respondent in the pefitfon seeking stay of

€ the suit. Ths principal comtention taken in the counier affidavit was
that there was no conchaded apreement between the pacties to refer -
all the disputes arising out of the sub-contract to arbitration as con-
tended for and on behalf of the respondent. To substantiate this
contention letter dated July 10, 1961, the very date on which the
sub-contract was entered info between the appeliant and the respon-

D dent, sent by the Managing Director of the appellant company as
ajso a telegram sent by the same person on Joly 13, 1961, were
annexed to the counter-affidavit, AY

15ja Kostantinovic, Manager of the respondent company at.
Calcuita filed ar affidavit in rejoinder in which there are cerlain
averments which go to the soet of the matter and, therefore, they
may betfer be extracted here.  They read as under: :

© %5, With reference to lhe allegations contained in para-
graph 4 of the said affidavit. T reiteratc the statements contained
in paragraphs 3 and 4 of the petition and I deny alt allegations,
which are contrary thereto and/or inconsistent therewith.

F 6. With further reference to the allegations contained in
paragraph 4 of the said afidavit, 1 say that after entering into
the coniract dated Tuly 10, 1961, and after executing the sams,
the respondent purported to send a letfer to the petitioner seeking
to modify andfor delete the arbitration clause contained in the
contract dated July 10, 1961, and also purported to send a cable

G te the petitioner. The petitioner never agteed to the modifica-
tion and/or deletion of the arbitration clause as contained in the
said coniract or to the afeged arbitzation clause suggested by
the respondent”.

The petition for stay was set down for recording evidence. - Dnﬁ':

B Panich Stojan son of Nikola Panich, Project Manager, Barauni
Thermal Proiect, an employze of the respondent company Wwas
exargined on behalf of the respondent. No oral evidence was ofiered
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on behalf of the appellant. The larned single judge by his order
dated January 10, 1964, granted the petition of the respondent and
stayed further procecdings in the suit filed by the appellant. The
learned judge also vacated the ad imferim injunction granted in
favour of the appellant. '

The appellant prefersed fwo appeals being Civil Appeal No.
133/64 against the order of the learned single indge granting stay
of the suit of the appellant and Civil Appeal No. 111/64 against the
order dated February 6, 1964, vacating the interim injunction granted
in favour of the appellant, A Division Bench of the High Court
disposed of both the appeals by a common judgment dated December
1, 1965, dismissing both the appeals, While dismissing the appeals
the division bench held that there was a valid subsisting arbitration
agreement between the patties and it was binding on both the parties.
It was also held that the claims made by fhe appellant in the suit
wrose out of the sub-contract which included arbitration apreement
and, therefore, the plaintiff must be bound by the bargain enderlaken
by him. The conteniion of the appeliant that even if there was a
subsisting arbifration agreement, in the facfs and circumstances of
the case discretiopary relief of granting stay of suit would cause
irreparable hardship and deny justice to the appellant was negatived.

Appellant then moved an application for a certificate uader
Article 133(1)c) of the Constitution, The High Court was of the
opinion that the appeals did favolve substantizl guestions of law
and the case wag a fit one for appeal to the Supreme Court and
accordingly granted a certificate under Axt. $33(3)}c). Appellant
accordingly. preferred these two appeals by cestificate.

At the commencement of hearing of the .appeals M:, P. K.
Chatierjee, learned counsel who appeared for the appellant stated
that by passage of time the prayer for injunction restraining the res-
pondent from recovering its claim from Bihar State Electricity Board
had become infroctuous and accordingly Civil Appesl No, 2408/68
which was against the order vacating ad interim injunction granted by
the High Cowrt and the dismissal of the appeal against that order
way not pressed.  Therefore, Civil Appeal No. 2408/68 would stand
dismissed as having nol been pregsed,

Mr. Chattexjee in support of Civil Appeal No. 2407/68%
canvassed four confentions before us. They are:

1. There is no, concluded arbitration agreement between the
- partigs to refer the disputes arising out of the suh-coniract

dated July 10, 1961, to arbitration and, therefore, the suit

caunot De stayed;
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2. Alternatively, even if the Court comes to the conclusion that
there i3 such a subsisting arbitration agreement between
the parties, prayer for stay having been made under s, 151
of the Code of Civil Procedure and/or under ¢ 34 of the
Arbitralion Aci, 1940, read with s, 151, C.P.C., the Court
should not enforee it in #ts discretionary jurisdiction in the
facts and chrcumstances of the case as it would result in
miscarriage of justice;

3. 1o view of the provisions contained in Arbitration (Protocol
and Convention) Act, 1937, the Court could not invoke
its isherent jurisdiction under s 151, CP.C. and the
special Act would nof assist the respondent becsuse the
present case Is nof covered by the provisions of the Act;

4, Fhis being a forcign arbitration, 5. 34 of the Arbitration Act,
1940, is not attracted and the Court would have no
jurisdiction to grant stay of the suit filed by the appellant.

The first contention is thet there is no concluded arbitration
agreement betwen the parties to refer the disputes arising out of the
sab-confract dated Tely 10, 1961, to arbitration and in the absence
of a mutually agreed arbitration agreement, the respondent is not
entitled 10 2 stay of the suit filed by the appellant either under
s. 34 of the Arbitration Ac¢t or under s, 34 read with 5. 151 of the
Code of Civil Procedure. Undoubtedly, sub-contract marked Ext. A
has been signed both by the Managing Director of the appellant
company and by one Mr, Petrovije on behalf of the respondent
company. ‘Third paragraph of Art. 12 of sub-contract Ext. A recites
an arbiteation sagreement.  The provision is for a reference of
disputes arising out of the sub-contract to foreign arbitral tribunal,
namely, the Internationsal Chamber of Commerce in Paris. Such a clause
has always been inferpieted to spell out an arbitration agreement.
Respondent contends that admittedly the Managing Direclor of the
appeliant company has signed sub-contract Ext. A which incorporates
arbitration agreement and the appellani accepted the same and
entered upon the work entrusted to it under Ext. A and, therefore,
it is not mow open to it to repudiate a part of the contract which
provides for reference of disputes arising out of the sub-comtract to
arbitration of a foreign arbitral tribunal, Appellant countered by
saying that ke appellant accepted the prineipal confract but not the
agreement to refer the dispute to foreign arbitral tribunal and that
thers are tell-tale circumstances on record which would convineingly
establish that the parties were not ad idem with regard to arbitration
clause in Ext. A,
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To recall, sub-contract Ext, A was signed by the parties in
Belgrade on July 10, 1961, Managing Director of the appellant was
m Belgrade on that day. On that very day Managing Director
sent a letter-from Belgrade itself addressed to the respondent at
Belgrade, relevamt portion of which may be extracled : :

"10th hily 1961

“I have signed the contract of Barausi TFhermal Power
Station work with you,

I have objected fo the clause of Acbilralion put in there in

agreement which was deleted from owr revised draft of agree-

ment sent to you in advance.

Arbitration clavse will be acceptable to us if osly arbitra-
tion to be done in India, according to the roles and regulations
and procedure of our country”,

This Ietter was handed in fo the resposdent on the same day on which
Ext, A was signed and accepted by the parties amd i would  imply
that it must be soon afier the signing ceremony was over. Furtber,
the Managing Director of the appellant immediazely on landing in
Bombay on July 13, 1961, sont a cable to the respondent which
reads as under

“Reached safely Bombay (stop) Reference 1o our letter of
10tk July 1961 regarding Arbitration clause to be deleted from
the contract document”.

Three things emerpe from & conjoint reading of the letter and the
cable that before sub-conlract Exi- A was signed by the parties at
Helgrade, a draft of the intended sub-contract was sent by the
respondent {o the appellant for its approval and the Managing
Drirector of the appeHant had raised a limifed objection to the arbitra-
tion clause, Oun behalf of the appellant it was suggested that fhere
-would be no objection to the arbifration clawse if arbitration was
to be done in India. Buat as the original draft submitted on behalf
of the respondent suggested arbitration by a foreign arbitral tribunal
stationed in Paris, the same was objected to on behalf of the appellant
and its amendment was sought.  Undoubtedly, Managing Director
. of appelant signcd Exi. A which incorporated the arbitration agree-
et as exiracied herein-before.  But the letter referred to herein
was handed in presumably soon after the sighing ceremony of sub-
confract Ext. A was over and was followed by the cable which not
only referred to letter dated July 10, 1961, bnt also reiterated and
repeated the objection to the arbitration clause.

BRI
A
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At ome stage of the proceeding the respondent adopted a posi-
tion that neither the lefter nor the cable were received by it and
they are not genuine docoments. The appelinte Bench of the High
Court held that the letter and the cable werz not received by the
respondent.  This conclusion & net only contrary to evidence on
record but is reached in utter disrepard of the admission of the
Manager of the respondent. Tiia Kostantinovie, Manager of the
respondent company stationed at’ Calcutta filed an sffidavit in re-
jeinder. The admissions ate spelt out in paragraphs 5 and 6 of the
affidavit which are extracted hercinabove. In para 6 # is in terms
admitted that the appellant purporfed to send a letter to the vespondent
seeking to modify and/or delete the arbitration clause contained in
the contract dated July 10, 1961, and also purported to send a tele.
gram to the respondent. He farther proceeded to  state that the
respondent never agreed fo the modification and/or deletion of the
arbitration clause. This unambigwous admission unmistakably shows
that the letter and the cable were received by the respondent. Of
course, again at a leter stage when Panich Siajen, Project Manager
of the respondens entered the witness box to give evidence in support
of the application for stay he was asked at Question Ne. 13 whether
he had any knowledge about the letter sent by the appellant on July
10, 1961, relating to the arbitration clause contained in the agree-
ment. The answer was that the deponent had not  received any
letter in his depariment. To question No. 16 about the cable, the
answer was that the respondent had not received any cable also, In
cross-oxamination when he was confronted with the averments in
paragraph 6 of the afidavit of Hija Kostantinovic, a nebulous answer
was given that Mr. Kostantinovic must have replied to the letter
and the felegram, And he admitied that Mr. Kostantinovic was the
Manager of the branch office of the respondent company at Calentta.
Now, one employee, viz., the Manager of the respondent company
siationed st Calcutfa in terms  admitted  the receipt  of the letter
and the cable whils the witness who claimed to be  present at the
signing cerernony of the subconfract Ext, A was emphatic that the
cable and the letter were not received and gave an explanation with
regard to the averments of the sffidavit which only show that truth was
otherwise. In the face of uncontroverted and upambiglous admission
in the affidavit of the Manager of the respondent company one can
without fear of contradiction assert that the Ietter and the cable were
received by the respondent.  The letter and the cable would shew
that the arbitration agreement to refer disputes to a foreign drbitral
in the draft was aot acceptable to the appeliant though the other
terms were accepirble. The appellant repudiated the arbitration
agreement soon after the agreement was signed when the Maaaging
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Director of the appeliant was in Belgrade and took the follow up A
action by sending a cable reiterating and repeating the objection
immediately after his return to India,

. Now, once it is admitted and established that the letter and the
cable were received by the respondent, ordinarily if the contents of
the letter and cable are not acceptable to respondent, a reply to that -
effect is naturaily expected. Contention iy that respondent accepted
the change in arbitration clavse proposed by the appellant sub silentio
coupled with the subsequent conduct. It is a fact that the respondent
did not write back saying that if the arbitration agreement was not
«acceptable to the appellant the sub-contract would nof be acceptable
as 4 whole to the respondent. On the contrary, after a specific objee- €
tion only with regard to arbitration agreement in the sub-contract

* Ext. A' by the appellant, the respondent allowed the appellant to
praceed further with the implementation and execution of the sub-
contract, without controveriing what the appellant had stated in the
fetier and the ¢able,  This would unmistakably show that the respon-
dent accepled the alterafion as snggested by the appeilant in that the
arbitration agreement was deemed to have been deleted from the sub-
contract Ext. A, Add to this the circumstance that a petty labour
contractor could not have been expected to or was not likely to agtes
to arbitration by a foreign arbitral tribunal stattoned in Paris because
it would be heyond ifs reach to seek relief by arbitration in a foreign
country, :

incidentally if was urged by Mr. Majumdar that even if the
court proceeds on the assumption that the letler and the cable were
received, 1t is not open to this Court to look into the contents of the
letter and the cable because the contents are not proved as the
Managing Director of the appellant company who is supposed to F
have signed the letter and the cable has neither entered the witness
box nor Rled his affidavit proving the contents thereof.  Reliance
was placed on Judah v. Isolyne Bose{*). In that case i letter and
two telegrams were fendered in evidence and it way observed that the
- contents of the letter and the telegram were not the evidence of the
facts stated therein. The question m that case was whether the
. testatrix was 5o seriously i as would result in impairment of her
¥ testamentary capacity.  To substantiate the degree of illness, a lotter
and two telegrams written by a nurse were tendered in evidence. The
question was whether in the absence of any independent evidence
about the testamentary capacity of the testatrix the contents of the
letter could be utilised to prove want of testamentary capacity, H

G

{1} AIR 1945 P.C. 174,
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Obviously, in these circustmances the Privy Council observed that
the fact that g letter and two telegrams were sent by itself would not
prove the truth of the contents of the letfer and, therefore, the
contents of the lefter bearing on the question of lack of testamentary
capacity would not be subsiantive  evidence, Undoubtedly, mere
proof of the handwriting of & document would not tantamount to
proof of all the contents or the facts stated in the document. If the
truth of the facts stated in a document is in issue mere proof of the

- handwriting and execution of the document would npot  furnish

gvidence of the truth of the facts or contents of the document. The
truth or atherwise of the facts or contents so stated would have to be
proved by admissible evidence, f.e. by the evidence of those persons
who can vouch safe for the trath of the facts in issue. But in this
case Bhikhubhai Gourishankar Joshi who filed an affidavit on behalf
of the appellant has referred to the averments in the letter and the
cable, He is a principal officer and constituted attorney of the
appelidnt company. Once the receipt of the letter and the cable are
admitted or proved coupled with the fact that even affer the dispute
arose and before the suit was filed, in the correspondence that ensued
between the parties, the respondent did not make any avert or covert
reference to the arbitration apreement and  utter fallure of the
respondent to reply fo the letter and the cable controverting the
avermenis made therein would unmistakably establish the truth of
the avermenfs made in the letter. What is the effect of averments
s a different guestion altogether but the averments contained in the
letter and the cable are satisfactorily proved.

it was, however, contended that once sub-contract Ext, A was

admitiedly signed and execuled by the Muanaging Director of the
appellant company, subscquent attempt on behalf of the appellant
to repudiate o part of the contract would be of no avail and the

court cannot give effect to it except if the novatie suggested by the
appellant is unreservedly accepted and agreed to by the respondent.
In the facts of a given case acceptance of a suggestion may be sub
silentio reinforced by the subsequent conduct. True it is that the
general rule is that an offer is not accepted by mere silence on the
part of the offeree. There may, however, be further facts which
taken together with the offeree’s silence constitofe an scceptance.
One such case i where 2 part of the offer was disputed st the
negotiation stage and the original offerec communicated that fact
to the offerer showing that he undersicod the offer in a pasticular
sense.  This communication will probably smount to a counter offer
in which case it may be that mere silence of the original offerer will
constitute his acceptance {see Halshury’s Laws of England, 4th Fdn.,
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Vol. 9, para 251} Where there is a mistake as to terms of a docu-
ment ns in this case, amendment 1o the draft was suggested and &
counter offer was made, the signatory to the original contract is
not estopped by his signature from denying that he intended to make
an offer m the ferms sef out in the document ;) to wit, the letter and
the cable (Mbid. para 2953, Tt com, therefore, be stated that where
the contract is in & pumber of parts it is esseatial to the validity of
the contract that the contracting party should either have assented
to or taken to have assented to the same thing in the same sense or
a5 it is sometimes put, there should be comsensus od iden. And from
this if follows that a party may be iaken to have assented if he has
so conducted himsel as to be estopped from denving that he has so
assented {fbid, para 288). Even apart from this, it would still be

-open to the parly contending novatio to prove that he had not

accepted a2 parl of the original agreement though it has signed the
agreemeni containing that. part. It would in this conpection be
advantageous o refer to R, v, Fulhan, Hommersmith and Kensington

Rent Tribunal, ex parfe Zerek,(?) wherein an oral agreement was
-entercd Info between the landlord and a fenant for lease of unfarnish-
-ed premises at weekly rent of 355, The landlord subsequently

refused to grant the tenant possession unless he agreed to hirc his
furniture ¢ the landlord for ome year at a rental of £12 and to

-gxecute a document certifying, Mter alio, thar the letfing was 2
Hfurnished letfing af a rent of 35s. a week. The tenant signed the
-document and entered Into possession. Later the fenant appited to
-a remt tribumal to fix a reasonable rent for the premises as an one
furnished dwelling house under the Landlord and  Tenant {Rent

Control) Act, 1949, The tribunal accepled the tenants evidence

‘that the prenises were originally It unfurnished and came to the
-conclusion that the document signed by the tenant did not constitute

a valid agreement and did not modify or replace the eatlier oral
agreemeni and that the premises were not bong fide ot furnished.

"The tribunal rediced the rent 1o 15, & week. On an application hy

the landlord for an order of certiorary, motion for certiorary was
refused and in se doing the subsequent written agreement was
ignored and the previous oral agreement was accepted as genuine
and binding. It would, therefore, be “inappropriate to say that
because the appeliant has signed the sub-contract, every part of it is
accepted by him even though there is convincing evidénce pointing

“to the contrary. It was, however, said that a subsequent nepotiation

(1} £1951] 1 All ER. 482,

813
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A or a tepudiation of parl of the contract cannot in any manner affect
the concluded agreement. Reliance was placed on Davies v. Sweef{*)
the pertinent observation at p. 529 being as under:

“If there was originally a concluded bargain between the S
parfies, this could only be got rid of by either (a) 2 mutnal
I agreement to call off the sale, or (b) an agreement for a varia-
tion of the terms of the original contract. The mere fact that
there have been negotiations which prove fo be abortive and do
not result in an enforceable agreement does not destroy the
original coniract ; see Perry v, Suffields Led. (19316) 2 Ch. 187,
CA” .

If on the gvidence in this case it can be bheld that the sub-confract
Ext. A was a concladed contract in respect of ail clauses of it
including the arbitration agreement, a subsequent repudiation of &
part of it by a party fo the contract cannot affect the conegluded
greement.  But as clearly pointed out bereinbefore an amendement
D was suggested o the draft of the intended coniract and immediately
after the signing ceremony a letter pointing out  that that part im
respect  of which smendment was sought and not carried out was
not acceptable and it was followed by a cable it would indicate that
the parties were not comsensus ad fdem with  regard 10 a severshle
portion of contract and there was thus lack of mutuality on the
E question of arbitration agreement. Therefore, the conclusion is
inescapable that there was no  comcluded arbitrafion agreement
betweer the partics. The High Court rejected the contention of the w
appeiiant holding that when the Managing Director of the appeliant '
signed the contract at Belgrade on July 10, 1961, the sub-confract
contgined the arbitration agreement and his signature was only less
F  than half an inch away from the arbitzation clause and that he has
not catered the witness box and offered himself for cross-examination
and that the respondent’s contemtion that the letier and the cable
were not received appeared to be acceptable. The High Court
totally overlooked and ignored the admission of receipt of letter and
cable in paragraph 6 of the afhdavit of Hija Kosgtantinovic. The
- High Court attached importance fo the denial of the receipt of the
letter and the c¢able by Mr. Panich Stojan i his oral evidence and
did not aftach importance fo his subsequent admission that Mr, ko
Kostantinovic mest have teplied to the letter and the cable.  Admis-
sion, upless explained, furnishes the best evidonce, With respect,
H the High Court overlocked the material evidence, drew impermissible
inference and came to the conclusion which on evidence we find

]
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uiterly unsustainable. A finding of fact recorded by the Hipgh Court
overlooking the incontrovertible evidence which points to the contrary
and, therefore, utterly unsustainable cannot come in the way of this
Court reaching a correct conclusion on facts and the examination
of the evidence by this Court cannot be impeded by mere submission
that this Conrt does not interfere with finding of fact,

Assuming we are not right in reaching the conclusion that there
was ne concluded arbitration agreement between the partles and that
the concurrent finding of fact recorded by the leamned single judge
and the division bench of the High Counrt in Letters Pafent Appeal
are binding on w8, we may now examine the contention of law
whether in the facts and circumstances of this case the High Court
was right in exercising ifts discretion in favour of the respondent by
granting stay of fhe suit filed by the appellaat. =

If the appiicatif;n for stay filed by the respond.ent purported

to be under 8. 34 of the Asbitration Act, by a catena of decisions

it 3& well settled that granting of stay of the swit s within the
diseretion of the Court. The expression “such avthority may make
an- order staving the procecdings’ clearly indicates that the Coust
has a discretion whether to grant the stay and thereby compel the
parties 1o abide by the coniract or the Court may refose to lend
ity assistance by undertaking to adindicate the dispute by refusing
the stay. If the application is uweder s, 151, C.P:C,, undoubtediy
the Court will still have a discretion in exercise of its inherent juris-
diction fo grant stay of the suit or refuse the same but the approach
of the Court would be different. Tf 5. 34 of the Arbiration Act,

1540, is atiracted, ordinarily the appreach of the Court would he -

to see that people are held to their bargain. Therefore, the party
who in breach of arbitration agreememt insiitules an action before
the Court, the burden would be on such party to prove why the
stay should be refused. Oun the other hand, i the application isunder
5. 151, C.P.C., invoking inherent jurisdiction of the Courf to grant
stay, the burden will be on the party secking stay 1o establish facts
for exercise of discretion in favour of such party. In the present
case respondent who moved an application for stay of suit instituted
by the appellant founded Hs request for stay om shifting sands in
that at one stage it was stated that the application -was under s. 34
of the Arbitration Act, at ofher stage it was stated that it was under
-8 151, CP.C, and before us # was stated that it is under 5. 3 of
the Arbitration (Protocol and Convention) Act, 1937, or under
the Forelgn Awards (Recognition and Enforcement} Act, 1981, In
the nofice of motion taken out for stay of the suit by the respondent

8145
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it was stated that the application purports to be under s. 158, C.P.C,
There s no reference to 8. 34 of the Arbitration Act, 1940, in the
body of the petition or in the affidavit annexed fo the pefition. On
the contrary, i was stated in para 16 of the petition that if Arbitra-
tion Act, 1940 does not apply to the arbitration agreement rclied
upan by the respondent, the Court may in exercise of its inherent
jurisdiction vestrain the appellamt from  proceeding with the suit,
Learned single judge appears 10 have treated the application to be
under s. 34 of the Arbilration Act, becanse in the last parapraph
of his order he has stated that the Arbitration Act applies even if
the arbitration agreement provides for reference to a foreipn arbitral
tribunal.  So saying, stay was pramted which would mmply that the
learned judge freated the application to be one under s. 34 of the
Arbitration Act.  While dealing with the contention of the appellant
that in view of the fact that arbitration agreement refers to arbitra-
tion by a foreion arbitral tibunal, Asbitration Act, 1940, is nof
aftracted, the Division Bench bas assumed as was done in Michael
Golodetz & Ors. v, Seragjuddin & Co., (1} that the Arbitration Act,
1940, invests in Coutt in India with aethority to stay 2 legal proceed-
ing commenced by a party to an sgreement against any other pasty
thereto m respect of any matter agreed to be referred,, even when
the agreement iS5 {0 submit it to a foreign arbifral tribunal. It further,
however, held that even i 3. 34 I8 not alirscled, the Couwrt can is
exercise of the inherent jurisdiction for doing justice between the
parties, stay further procseding of the suit which would imply that
the Court exercised its jurisdiction under s. 151, CPC, Both the
Courts practically overlooked the basic difference in the approach
which the Court wiil have to adopt if the application is to be treated
under 5. 34 of the Arbitration Act, 1940, or one voder 5. 153, CP.C
In aoy eveni, as the motion is at the discretion of the Court and
as both the parties have led evidence, the burden of proof would
assume secondary importange,

The impostant guestion 5 whether the Court was justified in
the facts and circumstances of the case i exercising its discretion
in favour of the respondent, "Before examining this aspect, a minor
contention raised by Mr. Majumdar that when the motion is addres.
sed 1o the discretion of the Court and the Court has cxercised #s
discretion one way, the appellate Court should be slow to interfers
with the discretionary order and subsfitute it own discretion i
place of the discretion of the Court before which the motion was
addressed and as in this case both the learned single judge and the

{1y {15647 1 S.CHR. 9.
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appeltate bench bave exercised fhe discretion in favour of the res-
pondont, in exercise of its extra-ordinary jurisdiction this Court
should not interfere with the same, may be disposed of. Tt is welf
settled that where the trial court has a discrefion in the matter, the
appeilatc court would not ovdinarily substitute its discretion in place
of the diseretion exercised by the trial court. Bat jf is equally well
setiled that where the irial court ignoring the relevant evidence, side
tracking the approach to De adopted in the matter and overlooking
various relevant considerations, has exercised #y discretion one way,
the appeliate court keeping in view the fundamental principle can and
ought to interfere because when it is said that a matter is within the
discretion of the court it §s to be exercised according to weli esta-
blished judicial principles, according to reason and farplay, and not
according to him and caprice. ‘Discretion’, saki Lord Mansfield
ii R, v. Wilkes, ‘when applied fo a court of justice, means sound
discretton guided by law. i must be governed by role, not by
hamour; it musi not be arhbitrary, vague, and fanciful, but legal and
reguizr” {see Crales on Statute Law, 6th End., p. 273). In the course
of this judgment we would be constrained to point out that both the
learned single judge and the judges of the Division Benchk completely
overlooked the well established principles in granting stay of su¥ in
a case where reliance i placed upon a  subsisting  arbitration
agreement,

My, Chatterjee, learned counsel for the appellant deduced he
folowing circumstances from the evidence om record which, when
property cvaluated, would unmistakably indicate that this is not a
fit case in which the Court should decline to adjudicate upon the
dispute brought before it by granting stay in favour of the respondent :

{i} The entire main contract including the work of erscting the
boilers entrusted to the appellant under the sub-contract
Ext. A, dated July 10, 1961, was executed and carried out
in India and the whole of the evidence both for and against

* the appellant is in India

(i) The amount claimed in the suit is so disproportionately
small in refation to the huge cost of arbitration to be held
at Paris in France that forcing the appellant to incer the
costs tg reatise a small sum would be denial of justice;

(3} Restrictions on availability of foreign exchange is a refevant
consideration, a fact of which Court can take judicial
notice;

(iv} The Court shounld not lend its assistance by granting the
stay to ome who insists on arbitration nof as 2 matter of

a1y
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principle but with a view fo thwarting, stifiing or exhausting
the cther side; .

(¥) In afl cases of arbitration by a foreign arbitral tribunal there
is always a rider that in case of hardship or injustice Courts
of the country of the party being forced {0 go to foreign
arhitral tribunal will protect him.

We wounld analyse and examine each one of the circumstances here-
inabove extracted separately and evaluate their cumudative impact on
exercise of the jndicial discretion one way or the other. While so
doing the observations of the learned single judge and learned judges
of the Division Bench in granting siay of suit must recelvié seriovs
consideration.

When paities by contract agree to arrange for settlement of
their disputes by a judge of their ¢hoice, by procedure of arbitration
voluntarily agreed upon, ordinarily the Court must hold fhe parties
to their bargain.  As a corollary, if » party to a subsisting arbitration
agreement in breach or violation of the agrsement to refer dispute
to arbifration approaches the Court, the Court would not lend its
assistance to such i party and by staymg the suit compel the party
in breach to abide by its confract. When the parties have agreed
to an arbitration by 2 foreign arbitral tribunal the case for stay would
D¢ stronger thae if there was a domesiic arbitration agreement. This
proceeds on the assumption that parties not only sought and agreed
upon- the forum for resolution of dispute but also the law according
to which the dispute would be resolved. However, this i not an
absolute rule. Granting or refusing to grant stay is still a matter
within the disoretion of the Court. How discretion would be exer-
cised in & given case wounld depend vpon various circumstances.
But fo grant stay of the suit is stili 3 matter within the discretion of
the Court. In Bristol Corporation v. Yohn Aird & Co. {1} Moulton,
L.I. observed as under;

“Buf, my Lords, it must be remembered that these arbitra-
tion clauses must be faken to have been mserted with due regard
to the existing law of the land, and the law of the land as ap-
plicable to them is, as 1 have said, that it docs not prevent the
parties coming to the Court, but only gives to_the Coart the
power to refuse ifs assistance in proper cases. Therefore, to
say that if we refuse to slay an action we are not carrying out
the bargain between the parties does not fairly describe the posi-
tion. We are carrying omy the bargain between the parties,
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because that hargain fo substituie for the Cowrts of the land 4
domestic tribupal was a bargain info which was written, by
reason of the existing legislation, the condition that it should
only be enforced if the Court thought it a proper Case for its
being so cnforced”,

In Owners of Cargo Ex “Athenee” v. Athenee, (1} the Court of
Appeal affirmed the extracted passage from Lord Moulton’s judgment.
In that case the action was brought by the receivers of a part cargo
of onions, which it was alleged were damaged in course of carriage
from Alesandria to Hull, and the President of the Admirakity Division
declined to stay the action. The Court of Appeal in the appeal at
the instance of the defendants declined to interfere with the order
refusing the stay on the groand that the balance of convenience and
the substantial advantage which the plaintifis have by swing in UK

- {and which they lose by not being shle to proceed in rem against

this ship) and many other advantages such as in respect of proof of
loss, a matier which any commercial tribunal would wish should be
docided, ¥ possible, having regard to the evidence cbtained at the
time by inspection of the vessel and s0 on, and ia these circumstances
ihe arbitration clause in the contract swas not given effect to.

Reverfing to the circumstances relied upon by the appellant
which are likely to influcnce the discretion of the Court, the first sub-
misstont is that the whole of the principal contract including the sub-
contract was carried out in India and the whole of the evidence both
of the appeilant and the respondent is in India and that this is a role-
vant circamstance which must influence the judicial verdict. Appel-
Tant has ifemised his different claims in the plaint. Broadly stated,
it claims payment for extra work, difference hetween agreed charges
and the revised charges, loss incurred on account of non-performance
of a part of the contract by the respondent, cte. In respect of most

of the claims the appellant will have to examine the men incharge -

of the work, strength of labour force supplied by it and this evidence
would certainly be in India. Respondent had ‘set up is office at
Calcutta and this office was functioning even when the suit was
instituted. Looking to the variows heads of claim by the appeliant
and the correspondence hetween the parties prior to the suit it is safe
to conclude that the evidence of the respondent would also be in
Indin. Of course, as a remote possibility some highly placed officers
may have to be examined by the respondent who may be in Yugos-
Javia. Mr. Majumdar learped counsel for the respondents, however,

arged that the respondent has closed its office and all the books and

et
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relevant documents have been takew to Belgrade and, therefore, it is
now. too late in the day to say that the evidence of the respondent is
also in India. The Court is required to consider the situation as on
the date of institution of the suit and uvnquestionably on the date of
institution of the suit office of the respondent at 36, Gunesh Chandra
Avenue, Calcatta, was functioning and within 7-8 days of the institu-
tion of the suit respondent appsared in the suit through Ilifa Kostan-
tinovic, Manager of the respondent stationed at Calcuita. Neither
in the main petition for sfay nor in the affidavit in rejoinder it Way
anywhere stated that the evidence of the respondent was not in India,
It was, however, urged that nearly a decade has rolled by and that
this Court should take into consideration the change in circumstances
on account of the passage of time for which respondent I3 in no way
responsible.  Reliance was placed on Pasuprleti Venkateswarlu .
The Motor & General Traders. (1) Tn that case an action was brought
by the landlord for recovering possession of certain premises from the

tenant.  When the matler was pending in the High Court, evidence

was tendered to point ouf that since the insfitution of the action in
the trial court the landiord has recovered another accommodation and
that if' the subsequent development is taken into consideration land-
ford has no present need of the accommodation in possession of the
fenant, The RHigh Court admitied evidence on this point and took
into consideration the fact that the landiord has since the mstitution
of the svit obfained possession of another accommaodation and on

this finding non-snited the appellant. An objection was faken o

behalf of the landlord before this Court that the High Court was in
error in taking inte consideration subsequent events and this conten-
tion was negatived.  In the very nature of action for eviclion on the
ground of personal requivement, the Court has not enly to be satisfied
that the requirement was present at the date of instifation of the
action but continued to exist at the time of decree and has to mounld
the decree accordingly. Even if subsequent events as have a bearing
on the contention canvassed before the Court have to be taken inte
consideration, there is no material on record to show that the respon-
dent has closed its office at Calcotta and that the documents and
books of accounts which may have to be tendered in evidence have
been faken to Yugoslavia. Save this, Mr. Mahsndar could aot
eontrovert the fact that the entire evidence both of the appellant and
the respondent which may be relevant for resolution of the dispute
involved in the suit I3 in this country, India. In Athenee {supra)
case the fact that the evidence was in UK. was considered as  very
relevant consideration for refusal to stay the suit. In  Michae!

{1 119751 3 SCR, 1958,
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Golodetz & Ors. (Supra) the fact that all the evidence of the parties
was in India was accepted by this Court as a relevant consideration
for refusing to stay the suit.

The next circumstance relted upon is that the cost of arbitra-
tion to be held at Paris would he so disproportiopately high 1o the
amount claimed in the soit that forcing the appellant to go to arbitra-
tton wounld be ‘dental of justice. This is self-evident, The clamm
in the snit is Rs. 4,25,343. Now, just confemplate talking witnesses
and booke of accounts to Paris for leading evidence before the Inter-
aational Chamber of Commerce. The cost would cerfainly be dis-
proportiopately high. One need not go into the mathematical calcula-
tions_for this obvious and self-evident proposition.

The next circumstances relied upos- is restriction on availability
of foreign exchange as a relevant consideration. Tf wiinesses -ave
reguired to be taken to Paris, if lawyers are to be engaged in Pagis
and - if documents are to be sent to Paris, afl this would reguire
foreign exchange. Foreign exchange is a scarce and confrolled com-
modity. It can be obiained for prescribed purpose. Both in the case
of Michael Golodetz (Supra) and in V /(3 Tractoreexport, Moscow v.
M/s. Targpore & Company and Anr. (), this Court held that resiric-
tion on availahility of foreign exchange is a relevant consideration
which should enter into jadictal verdict for exercising the discretion
one way of the other, The High«Court in this connection ohserved
that if the Managing Pirector of the appellant company could obtain
foreign cxchange for going to Belgrade to sign the contract, why
should it be assemed that he would not get foreign exchange this
iime too to plead his cause — a cause which owes its cxistence to
the grant of foreign exchange in 19617 This casval approach is
none-too-convineieg, Foreign exchange for a visit for few days can-
not be equated with heavy requirement of foreign exchange for
engaging counsel, taking witnesses and transporting documents frofm
India to Paris so as io subsiantiate a claim of Rs. 4,25,343. And
the judicial approach is not whether the appefiant would get neces-
sary foreign exchange but the approach is should this valuable natio-
nul asset of foreign exchange be frittered away for resolving a petty
matter_which can be conveniently resolved even in this country,

The next circumstance eanvassed is that the Court should not
lend its assistance by granting the stay of the suit to one who insists
on arbitration not as a matler of principle bt with a view to thwart-
ing, stifling or exhausting the other side. Respondent imsists that

{1y {19787 2 SCQ 53,
P7—645 8. C. Tadia /80
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by staying the suit the appeHart shonld be forced to go to arbitration
# it desires to vindicate its ¢laim, [Is this approach dictated by some
principle or was the respondent aware of the fact that looking to
the quantum of claim the appellant would not undertake the hazar-
duouns and oxpensive adveniure of going to foreign arbitration tribunal
stationed at Paris and that thereby the respondent would be able to
thwart or stifle the claim of the appeliant ? ¥ the relief to be grant-
ed iy discretionary, the approach of each party persuading the Court
fo exercise the discrelion ong way or the other would be a wvital and
yelevant consideration. The respondent has anvhow either fo appear
before the Court ip India or 2 foreign arbitral wuibunal iz Paris
The respondent s from Vugoslavia,  Apart from this, the respondent
has an office at Caleutta and the responsible officer like a Manager
was stationed at Caleutta.  The correspondence between the parties
prior to the institution of the suit shows that the relevant documents
were in India on the basis of which certain replies were given by
the respondent to the cleims advanced on behalf of the appellant,
But once the suit was filed, the respondent insists  that arbitration
agreement shonid be given foli effect. Having regard to all the
cirevmstances of the case # appears crystal ¢lear that the respondent
is motivated to seek stay neither o vindicate any prineiple nor w
hold the appellant {0 the barpain bui to force the appeliant 0 go
tp Parls incurring disproportionately heavy cost or to give up the
claim, Ie Michael Golodetz (Supra) the fact thay arbitration in New
York would proceed ex parte was viewsd with disfavour and stay
was refused. Similarly, in The Fehmarn(?), the principal object of
the defendant was not {o achieve a trial in Russiz but merely make
it more difficokt to the plaintiffs 1o assert their claim, was emphasised
while refusing stay. In such @ sitnation if there are other weighty
circumstances  which indicate that the Court should aot lend its
assistance to the respondent by staying the suil, this aspect of the
approach of the respondent would reinforce the conclusion.

The next circumstance urged is that even where parties have
agreed to refer a dispute to foreign acbitral iribunal it is abways
subject to a rider that the agreemend ©s subiect to the law of the
land, viz., that it does not prevent the parties from coming to the
count but ooty gives fo the Court the power to refuse ifs assistance
in appropriate cases. And esforcing the agreement would work
hardship or injustice, the Court would take ¥ into comsideration
before holding the parties to their bargain. In The Fehmarn, a
carge was loaded at a Russian port by a Russian shipper on bozrd

A —————
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the Fehmarn, a ship owned by a German Company. The cargo was,
by terms of the bill of lading, shipped in apparent good o_rder and
condition and was fo be delivered at the port of London in fike order
and condition. The plaintifis, an English company, porchased the
cargo and became the holders of the bill of lading, thereby agroeing
1o be bound by its terms, one of which was that all questions and
disputes should be determined in the USSR, At the Port -::vf_Lm.adc-n
the cargo was discovered, according to the plaintiff, to b?, contammat:-
ed and the damage was _ surveyed. The plaintiffs issued a writ
«claiming against the defendants damages for breach of the coniract

evidenced by the bill of lading. The only matier for evidence, S0
" far as the plaintiffs’ case wag concerned, that did not arise in England
was the condition of the goods when shipped, as regards which the
bill of lading confained the statemenf mentioned above. The
defendants moved 1o set aside the writ for want of jurisdiction on
the ground that by the contract the parties bad agreed that all
disputes arising under it should be judged in the US.S.R. and contend-
ed alternatively that all proceedings should be stayed. Willmer, J.
in Admirality Division, held that where there is & provision in the
contract providing that dispuies are fo be referred to a foreign
tribunal prima facie the court will stay the proceedings instituted
in England in breach of such agrecment and will only aliow them to
proceed when satisfied that # is just and proper 1o do so. That
according o the Court was the principle. After further holding
that the matfer is in the discretion of the Court, stay was refused
an the ground that the plaintifs were persons domiciled in England,
the claim arose in England, the damage sued for was discovered
in England, the cargo was surveyed in England, and the
damage was  ascerfained  after the swrvey. The fact  that the
cntie gvidence way in England was emphasised as a relevant con-
sideration. The Court also observed that from the correspondence
one is left with the suspicion that the principal object of the defen-
daats was not ito' achieve a trial in Russia, but merely to make i
more difficult for the plainiiffs to assert their claim. On all these
considerations stay was refused. And this decision was affirmed
by the Court of Appeal in The Felunarn('} Denning, L. J., abserved
that the dispute is more closely connected with England than with
Russia. We cannof resist the fempistion to point out that the fact
situafion in the casc before us i almost similar, if not identical,
to the one in The Fefmarn (Supral.

The Iast cizcumstance refied upon iz that m all cases of arbi-
tration by a foreign arbitral tribunal there is always a rider that &

7LD 119587 T Al BR. 333.
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case of hardship or injustice Courts of the country of the party being
forced to go to forcign arbitral ribunal will protect hirme, Ordinarily,
the Court where the cause of action has grisen would try to resolve
the dispute brought belore it from the cause of aciion arising out of
its jurisdiction. If parties have agreed to another mode of resolu-
tion of dispuie, the Court may hold the parties o their bargain but
when the Court 1s deprived of the jurisdiction by an agreement
between the partics and if the Court iy called upon to enforee it,
the matfer will still be within the discretion of the Court, As was
stafed in Bristol Corporation (Supra) case when the Court refused

+ip stay an acitom it cannot be said that the Court is not carrying

out the bargain between the parties because that does not fairly
describe the position.  The Conrt s carrying ount the bargain between
the parties because the bargain to substitute for the Courts of the
land a domestic tribunal was bargain into which was written, by
reason of the existing legislation, the condifion that it should only
be enforced # the Tourt thought it a proper case for its being so
enforced.  And that is where the discretion of the Court ¢reeps in,
Further, Russel on Agbitration, 19th Edn., p. 194, neatly sums up
the refevant considerations for granting or refusing stay. It reads:

“The principles established by the suthorities can, ¥ think,
be summarised as follows © (1) Where plaintiffs sue in England
in breach of an agreement to refer disputes to a foreign Court,
and the defendants apply for a stay, the English. court, assuming
the claitn to be otherwise within ifs jorisdiction, 5 not bound
to prant a stay but has a discretion whether to do s¢ or not.
(2) the discretion should be evercised by granting g stay
unless strong cause for not doing so s shown, {3} The burden
of proving such strong cause is on the plaintifis. (4) In
exercising s discretion the court should take info sccount all
the circumsiances of the particular case.  (5) In particular,
but without prejadice to {4}, the following moatters, where they
arise, may properly be regarded -— (8) In what country the
evidence on the issues of fact is sitpated, or more readily
available, and the effect of that on the relative conveniencs
and expense of trial as between the English and foreign courts,
(b) Whether the law of the foreign court applies and, if so,
whether it differs from Etglish law in any material respects,
(¢} With what country either parly is connecled, and how closely,
(d) Whether the defendants genuinely desire trial in the foreign
country, or are only seeking procedural advantages. (e) Whether
the plaintifis would be prejudiced by having to sue in the foreign
court because they would : (i) be deprived of security for their
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claim; (i} be nnable to enforce any judgment obtained; {iil) be
faced with a time-bar not applicable & England; or (iv) for
political, racial, religions or ofher zeasons be unlikely to get a

fair triaf”.

To sum up, the entire evidence both of the apppeilant and the
respondent is in this country; the contract as a whole was executed
and carricd out i this country; the claim as a whole arose in this
country; the appeilant is a company incorporated in this country
and the respondent is having its office in this country; and that the

respondent is not motivated by any principle to have the decision -

of the foreign arbitral tribueal at Paris but the principat object of
the respondent is merely to make it more difficult, if not impossible,
for the appellant to assert the claim.  Add to this two other vital
considerations, viz., that the'cost of arhitration at Pariz will be so
disproporiionately high to the claim involved in adjudication that
one would never think of incurring such @ huge cost fo realise such
a small sum claimed, and the restricion on the availability of
foveign exchange, another vitat relevan! comsiderstion. The som
total of all these well established circumstances clearly indicate that
this was a suit in which when discretion is exercised on well gettled
judicial considerations no court would grant stay and the stay has
o be refused.

Ard now to the approach of the appeliate Berch of the High
Court relevant to the point.  Says the Court:

"Here is a contract solemnly entered into between the ap-
pellant, an Tndian company, and the respondent, a  Yugoslav
company, in aid of another coptract entered info between the
iatter and the State of Bihar through ity Electricity Board for
erection of a thermal power station at Barauni. What a valy-
able possession for the nation such thermal power station means
is plain to be seen. We do not, Yugosiavs do, know the know-
how, of erecting a thermal power station. Hence they are here
ov the role of collaborators to help us make such an mvaluable
acquisition.  And to get it boilt the authorities spare from their
none too adequate resources the requisite foreipn exchange for
the appellant’s managing director, Lalvhai, in order to enable
him to proceed to Belgrade with 2 view to signing the contract,
which fre does, his signature being “only ope centimetre away”
from the contract’s arbitration clause”.

Does it call for any comment or anaiysis-that the division bench
cr?mpie_tely misdirected itself while examining the guestion of granting
discretionary relief one way or the other 7 Does it disclose exercise
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of discretion on sound judicial principles or the Court is carried away
by the considerations wholly extransous and irrelevant 7 Yugosiavs
did not undertake construction of thermal power station actuated by
any alizuistic motive but guided by sound business considerations,
One who comes here to eamn by geing into business necd not be put
on a pedestal, The High Court overlooked the global competition
for obtaining international contracts and it i not a philanthropic
motive. The extracted passage clearly indicates an approach not
dictated by sound judicial principles but considerations wholly
extranecus to the issee under discussion, It s in these circomstances
that this Court is constrained to interfere with the discretionary relief
granied in this case.

The next contention is that in view of the provisions contained
in Agbitration {Protocol and Convention} Act, 1937, {11937 Act
for short), the Court ¢ould not invoke its inherent jurisdiction ander
5. 151, C.P.C., and the special Act would not assist the respondent
because the present case is not covered by the provisions of the Act,
Mr. Majumdar uwrged that the 1937 Act was enacted fo give effect
to the protocol om arbitrotion clawse set forth in the First Schedule
and to the convention on the execution of foreign arbitral awards set
fortk in the Secomd Schedole as India was z signatory to the proto-
col. My Majumdar urged that even if the application for stay is
nel entertainable under s. 34 of the Arbitration Act on the ground
that this is a forcign arbitration to which Arbitration Act, 1940, wit
not apply, nor could he invoke inherent jurisdiction of the Court
under s. 151 of the Code of Civil Procedure, yet the application &
maintainable under 5. 3 of the 1937 Act.. Section reads ag under:

“3. Notwithsianding anything contained in the Arbitration
Act X of 1940, or in the Code of Civil Procedure, 1908, if any
party to a submission made in pursuance of an agreement to
which the Protocol szt forth in the First Schedule as modified by
the reservation subject to which it was signed by India applies,
or any person claiming through or under him, commences any
legal proceeding in any court against any other party to the sub-
mission or any person claiming through or under him in respect
of any matter agreed to be referred, any pordy to such  legal
proceeding may, at any fime after appearance and before filing
& written statement or taking any other sfeps in the proceedings,
apply to the Court to stay the proceedings; and the Court unless
satisied that the apreetient or arbitration has becofite Inopera-
tive or cannot proceed, or that there is not in fact any dispuie
between the parties with regsrd to the matter agreed to be
referred, shall make an order staving the proceedings™.
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India and Yugoslavia have ratified the protocol, The question,
however, is whether s. 3 is attracted ia fhis case. The important
expression in 5. 3 to be noted is :9If any parly to & submission made
jn pursuance of an arbitration agreement {0 which the PI’DiOr::ﬂ] set
forth in the First Schedule as modified by the reservation subject to
which it was signed by India applies”. This expression postulates an
agreement to which the protocol set forth in the First Schedule as
modified by the reservation subject to which i was signed by India
applies and a submission made in purssarce of such agregment, Mow,
poth India and Yugoslavia have ratified the protocol modified by the
reservation subject to which it was signed by India. It may be
assamed that arbitration agreement between the parties to this appeal
is governed by the 1937 Act, Section 3 is, however, not attracted
merely where an agreement as set forth in the First Schedule is sub-
sisting between the parties but the next step ought to have been taken
before proceedings can be stayed in exercise of the power conferred
by s. 3, viz., submission made I pursuance of such an agreement.
A reference to 5. 3 of the Foreign Awards {Recognition & Enforee-
ment) Act, 1961, (1961 Act’ for short), prior to its amendmest by
the Amending Act of 1973 and a decision of this Court interpreting
the cxpression: “if any parly to a submission made in pursuance of
an agreement to which™ would clearly establish that mere existence
of an agreement as cnvisaged by the First Schedule would not atiract
s. 3 of the 1937 Act but it would ouly be attracted where there is a
submission pursuant fo that agreement, Section 3 of the 1961 Act
prior 1o its amendment in 1973 read as under:

“3. Stay of pruéeeclings in respect of matter to be referred
to arbitration : Notwithstanding anything contaimed in  the
Arbifration Act X of 1940 or in the Code of Civil Procedure,
1908, if any party to a submission made in pursuance of an
agreement to which the Convention set forth in the Schedule
applies, or any person clajming throuph or under him, com-
mences any legel procecdings in any Conrt against any other
party to the submission or any person claiming through ot ugder
him in respect of any matter agreed to be referred, any party
to such legal proceedings may atl any Hme after appearance or
before filing a writien statement or faking any other steps in the
proceedings, apply to the Court fo stay the proceedings and the
Cour?, unless safisfied that the agrcement is null and void in-
operative ot incapable of being performed or that there #s not in
fact any dispute between the parties with regards to the matter
agreed to be referred, shall make ap order staying the
procecdings”, :
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This section came in for inferpretation in ¥/Q  Tractoro-Export,
Moscow. Interpreting this section this Court held as under :

“But in the present case a suit is being tried in the courls
of this counlry which, for the reasons already stated, cannot be
stayed under section 3 of the Act in the absence of an actas]
submission of the dispules to the arbitral tribunal at Moscow
prior to the institution of the soit”.

Section 3 of 1937 Act is in parl materip with 5. 3 of 1961 Act.
I, therefore, becomes crystal clear that s. 3 of the 1937 Act would
only be atizacted if there 35 a submission pursuani to an agreement
to that effect.  In fact, the decision in V/ O Tracioro-export, Moscow,
{Sopraj made it necessary for the Parlftament fo amend s. 3 of the
1961 Act. In this case we are concerned with 3. 3 of the 1937
Act which is nof amended. Tt must, therefore, receive the same
interprefation which an identical provision reccived at the hands of
this Court. Viewed from that angle, in this case while there s an
agreement as contemplated by First Schedule to 1937 Act, there
is no sabmission made i pursuance of such agreement and, therefore,
the apsiication of the respondent could not have beer entertained
onder s 3 of the 1637 Act.  As far as the 1961 Act & concerned,
Mr. Majumdar conceded that Yugosiavia has not ratified the protocol
pursuant {0 which 1961 Act was enacted and, therefore, the respon-
dent cannot mainfain ity application under 5. 3 of the 1961 Act

The tast submission is that this being an arbitration agreement
to refer a dispute to a foreign arbitral tribunal, 5. 34 of the Acbitra-
tion Act wonid not be applicable and hence the application of the
respondent for siay of the suit is not eaintainable. It is not necessary
to examine this coniention on its merits because we have assumed
for the porpose of this appeal that s, 34 of the 1940 Act would be

attracted even where the agreement is to refer a dispute to 2 foreign
arbitral tribunal.

Having examined the matter from all angles #f s clear that both
the learned single judge and the division bench of the High Court
were in error in granting stay of the suil in this matler and, therefore,
Civil Appeal No. 2407 of 1968 is aflowed and the siay of suit
granted by the learned single judge and affrmed by the division
hench of the Calewtts High Court is vacated. The suit should
accordingly proceed further from the stage where it was stayed.
As the suil is a very old one, we hope the wial court would give
priotity to it and dispose it of as expeditiously as possible, The
appeal is allowed with costs throughout.

NVK. ' Appeal allowed.




