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Hirdyu Marrage Acl, 1955 - ss. 13 1l{ia} and (i} - Plea
urgfer, of appelisnt-husband for dissolulion of mariage - Meid:
Not fenable, since eppeifani-husband failed o prove the
ingradicnts of efdher clause §8) or cfause i of 131} - The
husband falled to esfeblish, that he was subjocted to cruslty
af the harefs of the wife - On the issue of affeged aggressive
ard abnormal behavior Of the wifp, no material avidence
before the Court - Such afleged bahavior could have sasily
fengry osfablished through affendants of respondenb-wife, but
such witnessas warg withheld, despite being sasily avaitable
to appefiant-Rusband - PV, the expent withess produced by
appellant-hushand admifted {that while examining
respondent-wife, he did not observe any sigps of
aggressivengss in her - intaraction of PWd with respondent-
wife In the courl-ball when PW4 gppearsd 1o depose in the
matter domonstrated that the behavior of respondent-wife was
far fram erratic ~ Also, the appefiant was not able o prove, that
his wife was suffering from any incurablp unseurndness of
mind andior mental disorder - Respondent-wife merely
suffered from cognilive deficiency which was soquired by her
during har second pregnancy - Besitles, she was found o
have substantisglly improved from her cognitive deficiency,
during the course of har freatment - Appellant-hushand falled
fr astablish, thal the mental unsoundiness of mind or mental
disorder of respondent-wife was of such degree, Ihat he could
not be axpecied fo five with her - Fusther, appellant husband
. cannot be permitfed fo use his own faull to his advantege -
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He did not heed the advise of the gynecoiogist, after aborfitn
of the raspondent's first pregnancy - The Gnecologist had
agvised e coudla against planning any further concenfion,
for a perod of gt Jeast iwo years - Desplle the advice, the
appellant impregnatad fis wife, just after sight months of the
saidd aborfion - In regard lo plea of appeliant for dissolufion
cf marmiage on the ground, that matdmonial ties belwesn the
paties had imefrevably broken down, # is questionaiie as i
whether such relfef is avaifabie - Even otherwise on facls,
gacree of divorce cannot be granfed on such ground since
the braghdown was oy From the side of the husband and the
respondsnt did not consent fo the severance of malrimonisl
fres right from the beginning - Further plea of appelfant for
dissoiution of marriage by involing judsdiction s/ar 142 of
fha Constitulion alse not fenable &g, on facts, the same cannol
be viewed as doing jusiive io respondent-wife - Consfitufion
of India, 1950 - At 142,

Hindu Mearrage Act 1955 - s 13(1) - Divorce under -
Grounds - Neture of - Heldh The grownids are based on e
Tawff' of the parly agginst whom Gissolufion of marrisge i§
sought - [ is orily on the ground of an spponant's faull, thef &
party may approsch g Court for seeking annuirment of kisher
matiirnonial alignce - The pady seeking divorce tnder the
"matrimonigl offence theory™ / the "fault theory" must be
inngeent - A panty suffering “guill” of Teult” Giserdiias himselli
hersedf from consfderalion - Mafrimonial jurisprudence -
‘Matrimoniat offence theory' - Faull theory'

The appeHant-husband flied petition hefore the
Family Court seeking dissolution of marriage on twe
groundy. First and foremosi, he claimed fo have been
subjected to cruelty on account of the intemperate
hahaviour of respondent-wife, and in this regard, relied
on clause {a) of Section 43{1) of ithe Hindu Marriage Act,
1855, The second ground.on which the appeltiant-
husband sought dissolution of marriage was, that the
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respondent-wife was of incurable unsound mind, and
sufferad from such a mental disorder, that the sppebiant
could not be reasanably expected to live with her. In
ragard to the sesond ground, the appetlant-husband
reted On ¢lavse (i) of Section 13{1) of the Hindu Marriage
Act, 1858, As against the aforessid, the respondent.wite
flled pefition, hefore the same Court, seeking restitution
of conjugal fghts under Section 9 of the Mindu Marriage
Act, 1955, Both the cases were clubbed together

The Family GCourt dismissed the petition filed by
appelant-husband on the ground thai he had not been
abie to prove the ingredients of either cisusge {(ia) or
clauge {HH of Section 13{1} of the Hindu Barriage Act,
1555, On the other hand, the petition filed by respondent.
wife was zllowed holding that she was entitied to the relied
of restitution of conjugat rights. The appeilant-hushand
was accordingly directed to receive her back info his
house within three months, and to give her moral and
emotional! suppoert. On his failure t¢ do s, he was
directed fo continue o pay the interim maintenance
amount fixed by the Family Court, tiil he finally agcepled
her back into his house. The appeiiant filed appeals
before the High Court which were dismiseed, and
therefore the present appeals.

Dismissing the appeals, the Cowrd

HELL: 1.4, The respondentuwife admittedly suffered
brain damage afier her cesarean operalion in September,
2000, during her second pregnancy. She bad remained
unconssious for some tme even after having detivered
2 baby on 20.9.2060. i appears, that at the time of
regaining conscisushess, she was totally disoriented,
having jost ber memory. The extent to which she had jost
her memory was most definilely substantial, as it is clear,
that she could not even recognize persons of close
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aftinity. Not oniy that, even her speech was substantialiy
impaired. [Para 28] B67.E.3, H]

1.2, To deal with the medical condition of
respondent-wife, the appeliani-husband seems to have
initially extended full financial support, by seeking
cansiattation of speciatisis in fiekds wherein respondent.
wife needed assistance. He also ensured, that such
treatment was provided te har at premium hospitais,

fParz 29] B68-A-B)

1.3. i, however, seems, that the appeliant-husband
was skeptical about the outcome of her recovery. His
assessment of her medical condition, in the backyround

-of the Inputs from the dociors altending on her, prebably

created the impression, that she would henceforth b &
Hability on him. Keeping In mind the hopeless condifion
of respondent-wife, the appelHant-busband couid not
have expected any kind of positive relationship with
rospondent-wife, e 2000, when the unfortunate incidont
oocurred, e was merely 25 years old, One would expect,
that all his dreams of a happy married iife, came to be
shattered afler seeing the medical condition of his wife,
speciaily in the background of the assessment made by
the experis being consuited. it is in the aforesaid
packground, that it is easier to understand why he had
refrained from extending emotionat or moral support to
respondentowife. But the inescapabie truth is, that
factually the appeilant-hushand did nof extend emctional
or moral support to his wife, after her medicol epinode.
The distress of the appetlant, and the distance that he
started to kesp from his wife, emerge from the statemont
of FW1. RW1 placed on the record of the Family Court
throe docursents (Exhibits R o R3} pertaining 1o the
treatment of respondent-wife during 2092, The attending
doctor of respondent-wife considered 1} appropriate to
expressly record in one of these reports, that during
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treatmont of respondent-wite, he had requested her to
brirng her husband along with her, He also noted, that the
hushand had never ascompanied her, despite his
sforessid indicatien to respondent-wife. The
cansequence of non-participation of appeilant-hushand
in the courne of treatment of respondent-wife, is siso
recorded in the report. The report notices, that her
improvement would have been a gt more significant and
faster, if hor huzsband had been with her and-had cared
far her in her journey to recovery. The reasons which
may have weighed in the young husband's mind may ba
any, but the harsh realify is, that appeliant-husband did
not extend die care amt support to his wife, nor did he
pariicipate in har journey {o recovery. [Para 301 [968-0-
D; £-G; 969-A-F}

1.4, Shorn of the parlicipationr and support of
appelant-huskand to his wife, it is still materia! to
determine the extent of recovery of respondent-wife, #
would be just and appropriate to refer 1o and rely vpon,
the three reports placed on the record of the Family Court
by RW1. The said reports were prepared in June, July
and Oclober 2002. The reports reveal, that respondent-
vife had undergone intensive cognitive re-fraining using
brain function therapy, and she was provided with
graded re-training in alphabet and nurmber recognition
and delayed recall, recognition and recalt of words and
Fygures, differant levels of working memoty, etc. In the frst
neurs-psychological assessment of respondent-wite at
NIMHARS in June. 2002, as also, in the second
assessment made in July, 2002, considerable
inprovement was found in the medical condition of
respondent-wife. Respondentwife was subjacted to a
third neurc-psychotogical assessrnent in October, 2002,
Again marked improvement was Bund in her conceptual
organization of numbers and abiilty for arithmetic
operations, The third assessment expressly recurds, that
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respondent-wife was cepable of sil normal emotionat
gxperiences antd expressions. Her eager and earnest
desire about her future reunion with her husband, is also
indicated in the report, She hag been assessed as fully
capable of shouldering the responsibilities of a happy
marital Hfe. RW1 categorically testified, thal respondent-
wife was not a case of menfal discrder. He clarifiesd, that
her case was of cognitive deficisncy, on atcount of brain
damage. Actording to BEWY, respondent-wife had
recovered her working memory by mere than 80%. He
aiso explained, that cognitive deficiency is recoverabie,
but the recovery is dependent on the degree of damage
to the brain, as alsc, the emoiignal support the patient
gets from the family members, at the relevant time. This
in the lestimony of the same doctor, wha had been
regulring respondent-wife to bring appeliant-hushand
atong with hes, during the courge of her consultations.
During the courss of his crose-examination, RWY deniod
the suggesticn, that respondent.wife was not in a
oosition to discharge her normal day fo day funstions of
te, [Para 31] (98805 370-A), F-H; 9T1-AC)

1.5. The Family Count had dirested respondent-wife
to appear before 3 medical board comprised of aminent
specialisis in psychiatry and clinical paychology. in the
report {Exhibit ©1) submitted by the medicat board 1 the
Family Court, conclugions were recorded on the hasis of
the medica! history of respondentuwife, as aisc, the
observations and examinations of the respondent-wife,
The medicad beard concludad, that respondent-wife did
nef manifest any signs of maior mentat disorder, and that,
sha exhibifed normal adegquate emotional responses. it
was also opined, that she would further benefit from
nedra-psychological rehabilitation measures, which are
available at NEMHANS, CW2, ong of the members of the
madical board, was also examined by the Family Coint,
as a court witness, During the course of his deposition,
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CW2 expressad the apinion thaf respondent-wite could
ke described as a person of maderate inielligence. He
also exprensed, that by undergoing therapy iraining,
there was a further Hkelihood of improving her cognitive
deficiencies. He also ciarified, that the deficiencies
suffered by respondent-wife, would not come in her way
to discharge her matrimonial obligations. [Pars 321 B74-
D-E, F-H; $12-A-8]

1.8, Based on the material svidence, it is not possibie
to racord, that respondent-wife suffers from any incurabie
uasoundness of mind. &t is aisc not possible o hoid, that
she suffers from such memal disorder, that i canndt be
reasonably expectad of her husband fo ive with her, The
evidence produced before the Family Court makes B clear
that respondent-wife merely suffers from mild to
moderale cognitive deficiencies. She is categorized by
medical exports as an individual of moderate inteliigence,
Material on the resord of the case reveals, that she would
further henefit from neurd-peychological rehabilitation
measures, which are available at NIMHBANS, Even thoudgh
the said deficiencies couid infiuence her day to day
furctioning, but expert opinion is unanimous that the
same would not come in her way to discharge her
matrimonial ohiigations. it cannot also be overlooked,
that experts have clearly expressed that respontent.wife
exhibifs normat and adequate emotional responses, She
has right from the beginning, fervently expressed the
desire to restore her reiationship with her hosband, and
te Hve a normal Ble, in & matrimonial relationship with
him. In the aforesaid view of the matter, it is not possible
to conclude, that the mental condition of respondent-wife
it such as to accept the appeat preferred by appeland.
husband under Section 13{1Hiit) of the Hindu Marriage
Act, 1955, {Fara 33] B712.C-G]

2.1, Insofar as the zHeged abnormal, erratic and
rogressive behaviour of respondent-wife is soncemed,
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the courts below were fully justified in recording, thatf the
sakd behaviour of respondent-wife could have sasily
been established through the testimony of the attendants
who looked after regpondent-wita, as also, the other sfaff,
yet the said witnesses were not produced by tha
appoiiant, despite their availabitity. The appelant.
husband had produced PW4 to support his cause,
kaowaver, PW4 during his deposifion assorted that he did
net observe any signs of aggressiveness in the
rospondant-wife. Since respondentwife was undar the
care and traatment of PW4, he would have obviously
known of her errafic hohaviour, if the allegafions of the
kushand were correst. The respendent-wife had also
produced RW1 on her behalf, He too would have been
aware of such behaviour. The appeliant-busband,
however, chose not 1o sxamine RW1, on the said subject,
It warid e perbinent to mention, thaf in the arder of the
Family Court it is duly noted, that when PW4 appeared
to depose in the matier, respondent-wife was sitiing in
the couwrt-hall observing court precesdings. During his
interaction with respondent-wife, PW4 had enquired
shout her wellarg, and she had responded by stating "
am fing sir, thank you®™. The very cowr! which respondant.
wie had repeatedly visited, recorded the above instance
to demonsirate thai her behavior was far from erraic, as
suggested by the hushand. The posttion wouid be no
different, even if one considers these facis in conjunciion
with her medical condition. There was no matarial on the
record of the case, fo substantiate the alleged aggressive,
erratic or abnormal behaviowr of respondentanife. In the
asforesaid view of the matter, it i nof possible to accept
the appeal preferred by the appeliant even under Saction
13{1}{ia} of the BHindu Marriage Act, 1355, [Para 34] (572
H; 873%-E-H; 874-A-L]

3.1, Howevet, it is necessary to examine the insfant
confroversy from another point of view. A perusal of the
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grountis on which diverce can be sought under Section
13{%) of the Hindu Mardage Act, 1955, would reveal, that
the same are grounds based on the fault’ of the party
against whom dissolution of marriage Is sought. In
mafrienonial jurisprudence, such provisions are founded
en the ‘mairimonial offence theory' or the Yault theory'
Under this jurisprudential principle, it is only on the
ground of an opponent's fault, that a party may approach
a Court for seeking annulment of hisiher matrimonial
atHance. The parly seeking divorce under the
"matrimoniai offence theory” 1 the "fauit theory” must be
innocent, A parly suffering "guill” or "fauit” disentities
himseiffkerself from consideration. [Para 35] [374-F, G-H;
87 5-A-2]

3.2, in the instant case, all the groundsiacts on
which diverce was sought, emierge from the medical
conditicy of respondent-wife, after har cesarean
eperation in September, 2008, during ber second
prograncy. After respondent-wife’s first conceplion was
aborted in June, 1999, the attending gynecolopist af
Apolie Hospital, had cavtioned the couple against any
further conception for &t least two years, The couple had
been advised, thet pregnancy of respondent-wife during
this period could lead to sedous medical complications.
The husband did not heed to the advice tendered by the
atterrding gynecologist. There it no serious disputs, that
to gatisfy his desires, he impregnated his wife within a
period of eight months, fe., wel within the risk period.
Therefore, she suflered the predicled consequences. The
medical condition of respondent-wife, on which the
appellant bases his claim for diverce, is of his own doing.
Evenr though at that juncture, appeilant-husband was
merely 25 years of age, and it may well be difficuft to
biame him, yet there i no escape from the fact, that the
fauit rests on his shouwiders, in the above view of the
matier, it is not peasible to conclude, that appellant.
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hushand did pof suffer from any "guilt” or "fawt” in the
mafter. He cannct be permitted to use bis owsn fault to his
atfvantage. The party seeking divorce has to be innocent
of Blame. For the Instant reason also, the prayers made
by the appoeliant must fall. [Paras 36, 37] [975-G-H; 97¢-
D-E, G-H; 774

4. The appelant aisc sought dissolution of marriage
on the ground, that the matrimoniai tles between the
parties had irretrievably broken down, spocially when the
parties have Bved apart for more than 12 yvears and there
wits no Hkelihood of the parties over living together as
hushand and wife. However, at the present junciure, it is
guestionable as to whother the relief sought by the
gppeltiant, on the ground of rretrisvable breakdown of
mariage is available to him. Even otherwise, in the facts
and clreumstances of this case, one cannot grant a
dacree of divorce, an the ground of brretrievable
breakdown of marrfage, for the simple reason that the
breakgown s only from te sids of the hushand, The wife
has consistently maintained, that she was intensely
concerned with her future relationship with her husband,
and that, her greatest and paramount dosire was to rejoin
her husband, and to live with him normally in a
matrimonial refationship, once again., Sinte in the present
case, the respondent does not consent o the severance
of matrimonial tiey, i may not be possible {o aceede o
the ingfant prayer, made by the appeliant. [Paras 38, 39)
7 7-D-E, G, 978-A; 979F.H}

Vistinu Dutt Sharma vs. Maniu Sharma, (2008} § SCC
178 and Guwhax Singh ve Hamninder Kawr {2010} 14 800
394 2010 {12) SCR 275 - referred to,

8. Since the piea of irretrievable breakdown of
marrisge was not accepied by this Court, the appeliamn
then impilored this Court {o invoke jurisdiction under
Article 142 of the Constitution of Indiz, and to annut the
marrizgge belween the parties, 235 2 matler of dting
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complote justice between the parlies. in the context of
doing justice it was sugpoested, that the appalant would
ke ready and wiling to pay the respondent, whatover wag
considered appropriate by this Court. in order io
determine the izsswe, the matter may be examined, by
reversing the roles of the parties « as if, the wife had
approached the Family Court seeking diverce, on the
ground that her husband had suffered brain damage
jeading to cognitive deficiencies. Yet, despite the said
deficiencies, his working memory had returned te "near
aormal” after treatment. Aad his mental condition was
such, that it would not have any effect on his matrimonial
agbligations, Angd the wife's family is agreeable 10 pay an
amount to be determined by this Court {Just as the
appeilant-husband has offered}, so as to enable their
daughter to break away, and find & more suitabie match.
in such situation, ¥ this Court had, in exercise of s
jurigdiction under Arficle 142 of the Constitution, granted
sdmpenastion to the husband, and had dissolved his
marriage on the pretext of doing complate justice
hetween the parties, wouid the same be acceptable to the
hushand’? There s no doubt that, on a reversat of roies,
the husband, without any fault of his own, would have
aever ascepted as just, the dissolufion of his matrimonial
{ies, even i the couple had been separated for & duration,
as is the case in hand. Specially, it the husband hag, right
from the beginning, fervently exprossad the desire o
regtore his matrimonial redationship with his wife, and o
live a normal life with her. The issue in hand should be
adiutiged by the above standards, when the same prayer
is made by the hushand, Yo constitule justice, the picture
shouid appear fo be the same, irrespective of the angle
from whtich it Is viewed, If the same sequence of facts
cannot be viewed as doing justice to the husband, fhey
have {0 ba ikewise viewed for the wife as weli It is,
therefore, not possible tc accept even the last plea
advanced on behalf of the appeliant. [Paras 40, 41 and
421 [e80-A-B, E-H; 981-AF]
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Case Law Reference;
{2009} b SCC 373 referred to Fara 38
2010 (12} BCR 278 referred to Para 34

CIVEL APPELLATE JURISDICTION - Civil Appeal Nos.
83326323 of 2008,

From the Judgment and Order dated 08.07.2008 of the
High Court of Judicature Anghra Pradesh at Hyderabad in
Famﬂy Court Appeal No. 36 and 37 of 2008,

Vijay Hansany, Prema Kumard, Amit Anand Tivear], Manoj,
Giargl Srivastava for the Appellant,

Mukui Gupta, Sushant Kumar, Ahwesh Madhuakar,
Narender Singh Bisht, Rishabh, A Venayagam Balan for the
Respondant,

The Jutgment of the Court was deliversd by

JAGDISH SINGH KHEHAR, J. 1. The mardage hetween
the appeiiant-husband, Darshan Gupta and the respondent-
wife, Radhike Gupla, was solempized on 95,1927 at the
Holiday Inn Hotel in Hydemsbad, as per Hindu dghts and
customs. This was not the first mabrimonial alliance between
the twa families. The husband's elder brother was already
married K the wife's sister. Both parlies admiliedly balong 1o
wel-do-de families. Al the time of marriage betwean e parties,
Darshan Gupta, the husband was 22 yeam of ags, and Radhika
Gupia was 19. Now the husbhand is 35, and the wife 32, The
martiage between the parfies wos duly tonsumyristed, and their
relaticnship bossemed infe one full of love and affection,

2. The gordialily between the parties continued for a
pariod of two years, till the wife concaived for the firgt time In
February 1898, The aferestated concaption was aboried when
Radhika Gupta was in the fourth month of her pregnancy, as
she had commenced o suffer from hypertension resulling info
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fits, extreme morning sickness and general weakness. The
ducision to abor he pregnancy in June, 1982, was based on
madical advice.

2. The wife Radghika Guota conceivad for tha second time
in Fabruary 2000, Qurng the instant pregnancy, she had similar
sympioms, as she had suflered on the earlier accasion. For
the aforesaid reason, and on medicat advice, whan the
pregnancy was in its gighth month, a caesarian opelion was
performed in September, 2000, Af the time of birth of the child,
fhe wifa, Radhika Gupla, was unconscious. Even after the child
was dalivered, she remained unconscions. The child bom o
Radhika Bupta survived for only eight days.

4. Since Radhika Gupfa had developed serious medical
comphcations, she was treated at the hest hospiizis at
Hyderabad, amongst others at the Apollo Hospital, as an indoor
patiant, Doctors from across the country wire consulted, They
pad attended upon her, at the behest of hor husband Darshan
Gupta. To ensure thatl there was no deficiency in her medical
upkeep, she was shifted o the Legiavathi Hospitat at Mumbal,
At Mumbai, furfher fosts were conducted and surgeries were
performed. She also sought consultations from the National
Insfitute of Medical Health ang Neuroscience, Bangsiors
{NIMHANS).

5. During the treatment of Radhika Gupta, neurclagists and
gyrnecolopisis iooking after her helioved, thaf she had sufiered
brain damage. On that accouni, she is siated o have lost her
mamuony, 50 much 80, thst she couid not even recognize parsons
of close affinily. Her speach was also stated t¢ have been
substantially impairad. !t was averrad, that the condifion of tha
wife was such, that she could not even discharge her personal
obligations. She bad to be assisted by an attendard. Actording
to the confention of Darshan Gupta, the comrdilion of Radhika
Gupta was no hetier than a chifd of five years. He also alleged,
that Radhika Gupta's condifion was such, that she could not
be 2fi alone in the room, nor oould she be permitied 1o yse
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the bathroom by herself. Gynecoiogists, who examined Radhika
Gupta had opined, fhat she was not fit for discharging her
matrimgnial obligations. They aise felf, that she cowld not bear
g ohiid. Nensologists believed, that i was impossible for the
hushand 1o live with Radhika Gupta. On the sublect of their
martital refationship, the hushand contends, that his Wit did not
aflow Bim 1o touch her physically, even 1o please her. i is the
huwsband's assertion, that o times Radhika Gupts would wake
wp iR the middie of the night, and thereafler, woukl rot aflow him
to sigep, Darshan Gupla even accused his wile, for shouting
and sereaming without any reason,

8. For the upkeep, maintenance and susienance of his
wife, the appeilant Darshan Guplia, is staled to have created a
trust with a compus of Rs, 10,080,000/~ For his wife's residence,
the appellart Darshan Gupta persuaded his father 1o executs
& lease deed of o flat in & posh locality, at 4 tominal rend, in
favour of the trust. Hesides fhe aforesaid, the appaeant Darshan
Gupta has been paying his wife Radhika Gupta a sum of
R$.25,000/- per month lowards maintenance, during the
pengency of the proceedings.

7. in response, the cass sol up by Radhiks Gupla has
baen, that afler her first conception was abosed in June, 1858,
the attending gynecolagist at Apolia Hespital, had cavtioned the
couple against any further concephion for & feast wo vears. The
couple had been advised that pragnancy of Radhika Gupla
dyring this pericd coyid lead 1o sericus medicyl complications.
Despite having heen forswarmed by the gynecsiogist, Radhika
CGupls alieges, that her hushand had proceadad with unsafe
cohahilation, resulting in 2 second pregnancy within & shor
period of elghl months {afler the termination of the first
pregnanayl, Le., wal within e unsale periog. Aceording io
Radhika Gupia, true to the advice of the atiending gynecoingist,
the second pregnancy resulied in the same sympioms as she
had suffered during her first pregnancy. i was her asserfion,
that she had again started o suffer from byperiension reauiting
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in fils, extreme moming stekoess and general weakness,
Despite the pregarious condition of the wife she was
persuaded by her husband, Darshian Gupta, 1o cary on the
pregnancy {ili the sighth month. The wife acknowiedges the
cagsurian opetaton conducied on 20.9. 2000, as also the fact,
that the child bom o her surviving for only eight days. In this
bahalf hisr atserfon is, that her husband was {0 ba blamed for
the samie, as he Jdid not heed to the medical advice of the
gynecologisl. According io Radhika Gupts, the fall out of the
second pregnancy, spacially ihe effect thareof 1o her health, was
the real cause of the fum around of he matimondat refationship,
batagen the parligs. For thal, Radhike Gupla blames her
hushand,

B. [tespite the factusl positien noliced hersinabove,
Radhika Gupta — the wife, claims fo be hale and heanty. Before
the Famity Courd, she had expassed, ihat she was ready and
willing for any medical evatuation, at the Cowt’s behest
According to Radhika Gupta, sfter the death of the new bom,
her husband did not extend, the cars that she deserved from
kim. This had happenad after the termination of the first
pregnancy aiso. At that junciurs, her parents had faken her &
resringists, psychologists and ocoupalionst therapists of
national repiute. After the caesarian surgery, Radhika Gupta had
reraingd uncenscious. She used o suffer seres ot fils. H is
therafore, that she had {0 be shifted o the Apolic Hospital, After
troatment, she had regained her consciousness, and had
becoma more orienled, i is e wife's assertion, that yet again
after the episode of the second pregnanty, the hushang did not
extend any emotional or moral supper! fo her. Rather than
taking care of her. she was shifted o her parents’ house in May
<002, 1} s the wife's contention, that her parents again ook
goed carg of her, They had again sought advice from
specialists of different medical fields, as before. The undispited
fattual pesition between the parties is, that ever since she was
shifted fo her parenis house in May 2002, Radhika Gupta has
retrained al her parents’ houss, axcent for a tew days (fom

&
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28052011 to 3102011, that afso, i ocomplisnce with the
desire and directione of this Cowrd

&, i has been, and # still is, the wife's case, that she is
infensely concemed sbout her future relationship with har
hushandg, and that, her grestest and paramount desire i3 0
rejoin har husband, and o ive with Bim normally in a
matrimanial reiationship, once again, According o the
respondentwile, all efforis made by her hava failed, only on
acoount of the rigid attitude of ber hushand,

10 Un the above facts, OF No.928 of 2007 was filed by
the appsliani-husband belore the Family Court seeling
dissolution of marniage under clagses fia) angd i) of Section
13{1) of the Hinduy Masriage Acl, 1955, As against the
afvregaid, OF No 628 of 2003 was filed by Radivke Gupta,
Before e same Count, seeking restifulion of conjugal nohts
urder Section § of the Hindu Mamage Act, 1855, Buth the
cases were ciubbed together, Evidenve was mcorded in OF
NGL.SZS of 2002, and the same wak trealsd as evidence for the
detarmination of OF 629 of 2003 ay well,

1. Darshan Gupta examingd four witnesses in zlb He
examined himself as PW1, He examined his malsmal aunt
MNinmala Dend as PW2. Darpan Gupta, the bvin elder brother of
fthe appellant-Darshan Gupta was examined as PW3. Dr. 8.
Veera Raghava Reddy, & practiving neurologist was examined
as PW4. The lestimony of the hushang Garshan Gupta who
appeared before the Family Court as PW1 was in cansonance
with the Iaclual posilion indicated in the pieadings, as alsg, in
the factual narration recorded herelnabove, PW2 and Pl
heing close family retations supporiad the statement of Darshen
Gupta-PW1, i ait material parficuisrs. While deposing hefore
the Family Cowrt, By, K. Veers Raghava Reddy-PWd staled,
that he had referrad the respondent-wife Radhika Gupla t Dr.
Nagarajs for & second opinion. The said second opivion was
sough! by the appeliant-husband Darshan Gupta, and his
rataticns. Even though Dr. M. Veora Raghava Heddy-PW4,
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somewhat towed the ne of the appellant-husband Darshan
Gupia duting the course of his examinalion-in-chief, he
acknowiedged during the course of his cross-gxamination, that
when he had visiled Radhika Gupta at her residence, her
physical congditions was nommal. He alst acoepted, that he had
not prescribed any medicing to the respondent-wife, for the
efiact of eclampsia on the brain, as there was no medicine for
it. e admitted. that he did not advise or refer Radhika Gupta
to any psychiairist or giinical physiologist, for evaluating her
physical and mantal funclions, nor did he prescribe her any
regiment to improve the said fungtions. He however opined,
from his experience, thal even i treatmen! had been taken hy
Radhika Gupta from psychiatristsfclinical physiclogisis, her
improvement would have been mited to 4-5%. He alse
acknowledged, that he had never given any opision o the
appeliant-husband, that Radhika (upta was suffering from loss
of cognitive deficiency, or that she was not fit for conjugal iife.
it would be partinent to mention, that it stands noficed in the
order of the Famiy Cowrt, that when {r. M. Veera Raghava
Reddy-PWd, appeared before the Family Colurt to dapose in
the malter, Radhika Gupta was sitting in the courb-hall
observing court proceedings, During their inferaction Dr. M.
Veera Raghava Reddy-PW4, had enguired about her welfare.
She had responded by stating, *| am fine sir, thank you.”.

12, twould be perfinent 1o mention, that Radhika Gupia
chose not {6 exarnine hersell as a witness, in either 0f the two
cases bators the Family Cowt. She only examined D CR.
Mukurdan-RBW1, in her defence. During the cowrtie of his
deposition, Dr. CR. Mukundan-RW1 had produced three
goouments Exhipits RY o R3 As per his deposttion, when he
had exarmined Radhika Gupta, he was working as Profassor
of glinical peyehisdty in the newro-peychology Ui, al NIMHANS,
in Bangatore. Consequent uoon the respondgnt-wile's
evaiuation by him, he had ssued repotis Exhibits R1 and R2,
As per the said reports, Radhika Gupla had undergone
intensive cognilive re-training using brain function therapy, and
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that, sfre was provided with graded re-ireining in aiphabel and
number recagnition and delayed recel, recognition ang recall
of venrels angd figeres, differand lovefs of working memory, gio. i
was duly noledt in Exhibit R2, that af the first nauro-psyshological
assessment of Radhiia Gupis at NIMHANS in June 2002, as
aige, in the second assessment made in July 2002 there was
considerable improvement in her madical condition. # is alse
recorded in Exhibit R2, that as per the follow up repon, she was
currmenily showing significant impovement in alf eognitive areas,
andd that, her word finding difffculty was reduced by 80-70%. it
alse sfands disy noded, that she could not spondananusly narme
householl arficles, and food malerials, or recall he names of
parsons and obhiecls seen in movies or read in books. The
repart (ExhihikR2) however indicates, that when she had
difficidty to spostaneously name an arlicle or person, she woukd
sticoeed [0 do 30 with 8 liffle effort. The reperd {Exhibit R2) also
notices, that her working mermory had improved §8 much, that
fhe same could ba described as "zear nomsa?, bacause she
was abie {o execuie and complete, working memory tagks,
Thereafter, Radhika Gupla was sublected to a third neurg-
psychoiogical assessment in Oclober, 2002, Agam marked
improvement was found in her conceptual organization of
numbers, and ability for arithmelic cperations. On this oocasion
i owas found, that her writing skills st required further
mprovemerd, The said third assessment sxpressly nolices, that
Radhika Gupla was capabia of all normai emetionsl
sxpariences and axpressions, and thal she was intimately
desirous of restoring her fulure relationship with her hushand.
She was found o be fully capable of a happy marilal life.
terestingly. the aforesaid report undertines the fact, that her
Improvermant would have been aiot rmhore signiicant and faster,
if her rushand had been with her, and had cared for her in her
journey 10 recovery. i was however, pointed oul, that Badhika
Gupts st lacked in self-confidencs. Yet, she was found o be
Rigily molivated for huther improversent, and her iggical thitking
ang exgressive abilties were describad a3 excelient. Exhilit
R3 produced by Dr. CR. Mukundan-RW1, was on the same
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ines as the earter two exhibits. Do C.R. Mukundan-RYW¥1.
deposed, that Radhika Gupds was not 3 case of mental
disorder. Her case was of severe cognilive deficiencles, on
account of brain damage. She had suffered, the sforesaid brain
damage on acvoount of eclamngia during the course of her
second pregnancy. According to Dr. TR, Mukundan-RW1, in
some areas of deficiency, she was found o have fully
recoverad. in some argas of cogoitive deficiencies her
improvement was about 80-70%. Aceording to Dr. O.R
Mukyndan-RW1, Radhika Guplzs bad recovered her working
memory by more than B0%. It was funther pointed o, that
sognitive deficiency is recoverable, bid is dependant on the
degres of damage 1o the brain, as also, the smotonal support
ihe patient gets from family mambers at the relovant time. In
his- examination-in-chief, Or. CR. MukundarRW1 deposed.
that during her treatment he had rocuested Radbika Supta te
paing her hosbhand afong with her, B her husband had never
accompanied her, | was sought o be explained, that the
presence of Darshan Gupla, would have given emationat
suppor o her. This posifian remained unconiested during his
crags-examingtion. On the issue of cognitive deficiencies, ¥ was
sought io be clarified, that even though the same woudd affect
the guality of fife of Radhika Gupta. yet the same would have
n¢ effect on her matdmonist obligations. During the course of
hig cross-examingtion, Dr. C.R. Mukundan-RW1, denied the
suggestion, that Radhika Gupla was not in a position fo
discharge her nosmat day to day funclions of ife, ke bolting &
deor afler entering the bathroom, or opening a door afier holling
. He acknowiedgad, that he himself had given the reports at
Exhibits B2 and R3. At this juncture, # would he necessary fo
notice, that aftar sonsulting Or. R, Mukundan-RW1, the
sppedlant-husband Darshan Gupls desired a second opinion,
for which he obtained sz elter from Or. K. Vesrs Raghava
Reddy-PW4, addressed to De, Nagarmaja. Thereafier, the
appeliant-hushand Drashen Supls visited Dr. Nagaraia for &
second opinion, bul while seeking the same, he did not
admittadly fake the respondent-wife Radhika Gupla for
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examination at the hands of Dy, Nagara)a.

13. Or. M Gaurd Devi, Superintendent, inshitute of Menta!
Health, Drragadda, Myderabad, was examined as Courd
Witness 1{CW1), Dr, M. Gaurd Devi-CW1 constihied a medios
board, af the asking of the Family Court, for examining and
avaluating the medisal condition of Radhika Gupta. The
aforeseid medical board comprised of Dr. Th. Venkata Suresh,
Assistant Professor of Feychiatry of Institute of Mental Health,
Hyderabad, Dr. K. Ashok Reddy, Associate Prolessor of
Psychiatry of Instiule of Mental Health and Dr. 3. Bhaskara
Naidu, Professor of Clinical Peychology of ingiitide of Mental
Hagith Hyderabad, The medical board having examined
Racdhika Gupta, submitted iis report (Exhinit ©1) fo the Family
Cout. A perusal of the medicat report indicates, that the medicsl
poand had recorded s conclusions on the hasis of the medical
history of Radhika Gupla, as aiso, the observationg and
examination of the respondent-wife. The medical board
exproesed the opinion, that the Radhika Guepta was suffering
from cognitive deficlencies, in the form of difficuity in
comprehension, alterdion, conceniration, crieatalion, percepluat
abilily, memary telieval, word finding difficully and organtzation
ability. The said effects, according o the medical board, could
infltzence her day i day functioning. The defects were, however,
foursd to be on aceount of bain damage mvolving predaminately
the parietal-temporal region of the brais_ 1t was concluded, that
Radhika Gupta did not manifest any signs of majer mental
disordes, and thai, she exhibits normal adeguate emolions
responses,  was opined, that she would further bengl from
reurg-paychoiogical rehabilitation measvres, which are
avaiiabic at NIMHANS,

14. Dr. Bhaskar Naidy, one of the members of the medical
board, deposed befors the Court ag CYWIE. He was oross-
examined first by the learned counsel represanting the
respondentwife Radhiks Gupia, and thereafier, by the lsarmed
counsel representing the appeiant-husband, Darshan Gupts,
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On being cross-gxamined af the behest of the respondent.wife,
he atated that he wag of the opinion thaf Radhika Gupla was
suffaring from some deficiency of intelligance. He further staled,
that the average infeliigence guotient of a human is between
62 o 110 paints. He opined thel Badbika Gupts possessed
ther intelligent guotient between 50 to 55 points. it was sought
iz be explained, thal a person having betwaen 70 to 90 poinis
is calleg a siow learngr or hordear line person, and & person
having between 58 to V¢ points is described a8 one of
moderate inteligence. In the aforesaid view of the maller, he
accepted that Radhtka Gupla could be deascribed a5 an
individual of ‘moderate intelligence”™ He also opined, thal by
undargeing therapy training, there is a ikelhood of Radhika
Gupta to furthar improve her cognilive deficiency, When D,
Bhaskar Naidu.CW2 was cross-examined by the leamed
counzel ropresenting e appelianthustand Darshan Gupta, he
assaried that Radhia Gupla was suffering from mild o
moderate cognitive deficiency. He also expressed, that the
sforesaid deficiency would not come in her way in discharging
her matrisnenial oblipations.

15. Based on the evidencs led by the rival parties, ang
aiso, through the court withesses, the Family Court arived at
the conclusion, that the husband had failed 16 establish, that he
was subjected to crupity =t the hands of Radhiks Gupta, Onthe
issue of aggressive and abhormal behavior of the wife, the
Famity Court feif, that there was 110 evidence before the Courn,
except the deposition of inderested withesses, namely, the
appeliant-hysband himself, his matemal aunt Nismala Devi and
his eider fwin brother Daman Gupta. The Court was of the view,
that such behavior, ¥ i was actually there, could have easily
been eslablished through nurses and attiendants of Kagdhika
Gupta. But Hese, or such like wilnesses were withheld, even
though they could have been easily available fo the appeftant-
husband. If was also congiuded, that Darshan Gupia had net
baen able W prove, that his wife was suffering from any
inGurabie unsoundness of ming and/or mentad disorder. Insofar
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gy the solifery expert witness produced by the appeliant.
husband Dasshan Gupta is soncemed, Dr. M. Veera Raghswa
Reddy-PUW4, tad admifted thal whils examining Radhiks Gupla,
he did not observe any signs of aggressivensess in the
respondeni-wite. On the contrary, he affiimed, that she was
having a smiling face, ang also, observad a calm ang codf
cuniduct.

16. The Family Gourt, an the basis of ¢ral and
gogumentary evidense praduced befors' #, arrved at the
congiusion that Radhiks Gupta did not suffar from any mental
disorder of unsoundness of mingd, She merely suffered from
cegnitive deficiency. The aforasald cognitive defisiancy was
acquired duning har second pregnancy. She wag found o have
subsiantialy improved from her copritive deficiency, during the
course of her readment, The Family Coutt also expressed the
apinion, that Radhika Gupta could have improved sven further,
had there heen moral and emafionai suppert 10 her by her
husband, Darshan Gupla. In fact, the frial Cour felt, that the
appetiant-husband Darshan Gupla had never given the
respondent, moral or ematiensi support, during the time of her
distress. Despite the eguest of her freating doclor, he never
accompanied her during the course of her conauliations with
dostors. The Family Cour expressed the view, that the
appeifant husband Dashan Gupta himself, was responsible for
the state of affairs of his wife-Radhika Gupta, inasmuch as. he
did not heed the advise of the gynacologist, afier the abarion
of her first pregnancy in Jane 1898 The consulling
Gynecologist had advised the couple against planning any
further conception, for a period of at least wo years. Despile
the aforesaid advice, Darshian Gupla impregnated his wife
Radhika Gupia, just after eight monihs of the said abodion. His
desires had gverridden, the heglth advisory of the gymecologist,
The Family Court alse concluded, that the appellant-husband
had failed to establsh, that the meéntat unscundness of mind
or mental disorder of the respondent-wile was of such deglee,
that he could rot be expeciad 10 ve with her.
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17. Having regard to the sforesaid conclusions, the Family
Court dismigssd OF No 826 of 2002 filed by the appelani-
hushand Darshan Gupta on the ground that he had not been
abie to prove the ingretients of either clause {ia} or clause (i)
of Sechcn 13{1) of e Hindu Mariage Act, 1955, On the other
hand, OF No 8249 of 2003 was slibwed holding that the
respondani-wife was antilied o the rehel of reslitelion of
corjugal rghts, Her husband Darshan Gupla was accordingly
directed o recaive her hack inio his houge within thres months,
and to give her morat and smotionat suppor. On his fallure Io
do s, he was directed 10 confinue o pay the interim
mainignance amound fixed by the Family Court, ! he finglly
actopts her back into his house. At this junciure, ang in the
oontext under reference, i would be sufficient to record, thal the
parties have not been able {0 reside togethar | data.

18, Dissatisfied with the sommon order dated 2.2 2008
passed by the Family Gourt, Hyderabad, the appeliant husband
fied FCA NG.36 of 2008 t© assail the order passed in OGP
NG.6Z9 of 2003 Similarly, he fled FOA No.37 of 2006 10
fnpugn the order passed in OF No.B26 of 2002, The High
Court disposed of FOA No.36 of 2006 and FCA No.37 of 2008
by a common order dated §.7.2009. By the aforesaid commoen
ardel, the High Cowt dismissed both the appeals prefered by
the appeliant-husband, by socepting and re-gndorsing each
finding of fact, recorded by the Family Count, Hyderabad.

19. The commnon order passed in FCA No.30 of 2006 and
FCA Neo.27 of 2006 by the High Court on §.7.2009 was
agsailed by the appellant-husband Darshan Gupta by Hing
FPgiitions for Special Leave v Appeal being SLP (C)
Mos.22871-22572 of 2008, On 14.8.2008, this Court granted
leave, in the sbove menticned petitions.

20, O 27.7.2011, this Court directed both parfies with
thewr family members o appear before the Hon'bls Judges
hearing the matter, i chamber. Accordmgly, on 23.8.2011, the
parlies appesred and were heard in chambers Whiis



960  SUPREME COURT REPORTS {2013} 16 S.CR.

adiouwrning the matler o 18.8.2071, the Mowble Jiges who
had heard the parties in chamber moonded, that the parties
were not in & position o arrive ai an amicable setitement.
{despite the above, on ihe next dale of kearing, i.e., on
19.9.2011, leamed counsal representing the rival partios
informed ihiz Court, {hat the appefiant, as weil as, the
respnontient bad expressad their mutual willingness to live
together in a separate fiat, nitlally for a period of at lsast six
ranths, This Court, being desirous of an amicable seftlement,
perrmitted the appefiant and the respondent to Hve logether.
Vihile granting the said iberly, the benchl hearing the matter,
retorded its earnest hope, hatf there woult be no interference
by other family members. The partins were required fo inform
this Court, of the suteome of thair effort.

£1. #is submitied by jeamed counsel representing the rivat
parties, that Radhika Gupta joined her husbang Darshan Gupta
i a separale fat af Hyderabad, on 25 82011, Garshan Gupla
and Hachika Gupta, however, remained together only for a faw
days. During the said pericd, the parties could not persusde
themseives o maintain a refationship of cordialily, Bor was
there any physical relationship between them. Radhika Gupta
el the company of the appsliant-husbang Darshan Gupla on
3.40.2011. On the said date itself, Radhika Gupta addressed
2 lelfer io the Registry of this Coust. The said felier read thus ©

*The Hon'bie Buprems Gaur, by the order dated
15.09.2011 dirscled us to live happily for 2 period of six
months. i pursuvance to the directions of the Hon'tle
Suprerne Court, my husband taken me nio his matrinoniad
company on 28.08.2011 and kept mo saparately oi his row
{sity house situated at Jubiles Hiils,

Howerver, § am reparting from that day Le. 28.09.20711 my
husband is nol behaving properly with me. instead of
showing fove and affection, he is abusing me with fithy
iangurge without any reason. Me ig caling ma "PAGAL"
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as and when ha is addressing me. He is father saying that
i have: vy sense and intelligence. Furiher he repeating me
o legve Him by taking money. Me is further saving thet
aven though bis appesi before Supreme Lourl s
dismizsed he is not going o live with me. My indaws also
sompeiing me 10 agree for divorce by sccepling money.
My hushand threatening me o agree for Divorce, The
torture of my husband is beyond my lolerance, Hence
under the abave compeling circumstancas | am isaving o
my mothers’ piace.”

it i5 apperant from the above, that the efforis of the paties
te convince one another, of setiing the matter amicably, did not
yiekd i any fruithid resuts,

22, 1t i g, that the matters came 1 ba rafisted for
hearing, Leamed counsel reprosenting the rival parties
expregsed their deosirg, that the appeals be heard and disposes
of on medis. iz herefore, ihal we have resolved 1o adiudicale
upon the matters. Ve may only record, that it is outine {0 setfle
iesusar of iaw, but it is formidably cumbersome, and
disfressingly painful to decide issues of reipfionship. Al the
same, having heard leaned counsel for the rival parties, we
shatl reqord Our conciusions, on the Hsues sanvassad.

2% The appelianthusband has sought dissclution of
mariage an iwo grounds. First and foremost, be Claims to have
been subjected o cruedy on atcount of the infemperate
behaviowr of his wife. For the instant prayer, he relies on clause
{ia} of Section 13(1) of the Mindu Mamiage Act, 1955, The
second ground on whish the appellant-busband seeks
dissolution of mamriage i, that his wifs is of ingurable unsound
mind, and suffers from such a menial disorder, that the
sopeliant canrot be reagsonably expecied 10 #ve with her, For
the instant second prayer, the appeliani-husband relies on
ciause {ii) of Section 13{1} of the Hindu Marmiage Act, 18558,
The two provisions on the basis whereof the husband seeks
annuimant of mariage are being extracted hereunder fof faciiity
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A of eferenca:-

PHvorce

Any marriage solemnised, whathaer before or after
the commencament of this Act, may, on & pelfition
presented by aither the husband or the wife, be
dissolved by a decree of divorce on the ground that
the other party-

1i(ia) has, after the solemnisetion of the mariage, treated

the petitionar with cruelty: or

has been incurably of unsound mind, of has been
suffering continuously or intermitiently from mental
gisorder of such a Kind and 1o such an extent that
the patitioner cannol reasonably be axpacted to five
with the respondent.

Explanation —in this clause-

“43,

{1}
B
¢

£iif}
0

{a)
E

v
F
G

the expression “menfal disorder” means mental
Hiness, arrestad or incompiets development of
mind, psychopathic disorder or any other disorder
or disabily of mind and inclutes schizephrenia;

e expression “psychopathic disorger” maeans a
persistent gisorder or Gizability of mind (whether or
not including sub-normality of intelligence} which
resulls in abnormaily sggressive or sericusly
irresponsibie conduct on the parl of the other party,
ard whether or not # requires of 8 susceptibie o
medical treatment” i

<4, Insofar as the allegation of cruelly lavelied against the

wife is concerned, the same did not constitute a sercus
challenge at the hands of the appeltant on the basis of the facis
pieaded and proved during the course of hearing. Being

{; CONscious of tha fact, that the Family Court, as wel as, the High
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Crurt ware granimously of the view, that the appediant hadg failed
to discharge the ongrous responsibility of substantiating even
a single fact o demonstrale any ermtic behaviour of Radhika
Gupda, which would constitute and establish crueity at the hands
of the wife towards the husband, recourse was advisadly iaken
o sumuiativaly proiect the faciusd posifion for both the grounds,
on the basis whereof annuimant of marriage was sought, La.,
on account of intemperste behavior, as wall as, on account of
the aligged mental condition of the wife. This is how we
understood the submissions advanced af the hands of e
ieamed counset for the appetfant-husband. And theraforg, that
s the manner in which the same will be congsidersd, We shall,
therefore, first briefly record the factual basis constituting the
foungation of the chaflenge. .

25, On the aftitude of Rachika Gupta, the respondent-wife,
towards the appetiant-husband, specially after September,
2000, it was submitled that she was lofally disoriented, afier
she regained consCicusness. She could nol disiinguish right
from wrong. She was no better than & child of five years. She
wolld wake up i the middis of the night and would stan
shauting without any reason. She wollld not aliow {he appellant-
hmushand Darshan Supla o sleep, affer she had woeken up.
Even othemwise, her shouting and screaming could occur at any
time of the day {(or night} without asy cause. She was
unpradictable, Newrolopist had opingd, that ¥ was impossibie
for Darshan Gupta, the appeiant-husband, 10 ve with his wile
Radhika Gupta, On the sybiect of her mental condilion, § was
sought o be asseried, that affer the tragedy wherein Hadhika
Gupta, lost her new born only gighl days after the child's birh;
the appadiant-husband, as giso his family membars, ieff no stone
unfuaned for the rectoration of her heailth, For that, she was faken
to the best hospitals, which speciaiized in the very disorder, she
suffered from. Specialists in all the relevant fields inchuding
nedrologists, gynecologisis, psychologists, ocoupational
tharapists, ard the fike, were duly consulted. VWhen advised,
second opinions of experts were aiso sought. Yel the condition
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Gt Rachika Gupta, did cot improve 10 an axlent, as would readar
ner competent, aven i iake sare of hersel, In this behalf, # was
subritted, that & was not safe o legve the respondsnt-wife
alone in her bedroom:. Lilewise, sha ocould not be parmitted 0
uge the bathroom by herself. Acvordingly, an stiendant was
sngaged to help Radhika Gupla, aven for hay personal day to
day activitiss, Insofar as the mental condition of the eapondent-
wifer in congerned, based on tha testimony of Dr. M. Veera
Raghava Reddy-PW4E, | was submitted that there was 6o
ixetihood of any improvement in her mental framework,
inasmuch as, her improvement (a8 per the lestimaony of P
wosld bhe Hmited to 4-5%. 18 was submitted, that she was
forgetful, and had iost her memory. She covld not name
- household aricies or foud materials. She could also nt recslt
the sames of parsons and incidents, she was otherwise weall-
varged with, Her worlking memory was sub-normal, and
therefore, she could not he expecled {0 axecule day io day
tasks. or fo parform ordistary obdigations, towards her husband
and the ather famdly mermbers, Her mental deficiency, according
o the learned counsesl representing the appeflant-husband, was
on acoourd of brain damages suffered by het, at the time 0f the
caesarian operation performed upan her, in Seplember, 2000.
The said brain damage, sccording to the leamed counsel, was
irreparable. was pointed out, that the behaviour of Radhika
zupta, thereafier was proof in sed, for the aforesaid asserdion.
On account of the aforesald brain damage, even har speech
was staled o have been subsiantially impaired. On the sibiect
of their marital relationship, it was conlended, that the same
was just 0wl of the question. in this bahalf it was sought o de
pointad out, that Radhikz Gupla would not allow the appeliant
i touch her physically, even to piease her, The enjoyment of
marital #ife was, therefore, unimaginabie. According fo the
apinion tendered by [ir. M. Veera Raghave Redoy-PW4, on
actount of the cogritive deficiency suffered by Radhike Gupla,
she wasg not it fer conjugal life. With great emphasis, ieamed
counsel representing fhe appeiant-husband poinfed out, that
Rarhika Gupta was no longer fif ta bear 8 chad. This posilion,
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socording to the fearned counsel, was ascknowledged
unamimously by specialiels treating her. i was, therefore sought
to be suggested, that the mental disorientation of Radhika
Gupta was of an order and exteni, thaet the sppalfant-bushband
ot nol reasenably bo expecied o kve with her. Living with
her would residt i subjeching himssil to Gueity.

28. The response of the earmned counsel, o the faciusl
avermants canvassed at the hands of the leamed counset for
the appeilant-husband, conslituted & two-orongad attack, First
and foremaost it was sought 0 be averred, that # was Darshan
Gupta, the appeliam-husband, who was pointedly respoensibie
for the medical condition of the respondent-wife, it was
therefore subrmitiod, that he ought to sguarety accepd his faul]
for ihe same. Acoordingly it was contended, that  was not open
to him to press a clam for dissolubtion of mariage under
Section 13{1) of the Hindu Mariage Act, 1855, by making
accusations, for which he bimself was blamewerthy. I1n this
hahalf # was stbmitled, that after the Srst conception of Radhika
Gupta was aborted in June, 1988, the attending gynacologist
& Apclio Hospital, had csutioned the Souple against any fusgther
chnception, for af leas! v years, The coupla had beer mads
aware 0 the Tact that any preghancy duning this period wolild
lead 1o serous medical compiications, Despite having been
conscious of the disastrous consequenses of Kadhika Gupta's
coneeption, Darshan Gupta had proceeded with unsafe
cohabitation, resulling in her pregnancy within a shorl period
of eight months Le., well within the dsk period. it was submitted,
that the advice of the aftending gynecoiogist, had proved 10 be
correct, hasmich as, Radhika Gupta suffered hyperension
resuiting in Bis, exireme morning sickness amnd general
weakness. it was poitted oul, thiat the situation could st have
beer saved, but for the extreme desire of the husband Darshan
Gupta, o have a child, B ig therefore, that the second pregrancy
was nol terminated. Radhika Gupla, therefore, suffered
lorturocus bealih conditions, during the eight months of her

second pregnancy. The forbidtien pregnancy eventusly resulted
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in brain darmage, lzading (o the conseguences on the basis
wheraof Darshan Gupta presently seeks dissolution of
marniage. In this ehall § vas aiso scught 10 be vehemanlly
corfended, that the appefiant-hushand was no! tuly interested
in the recovery of Radhika Gupla, inasmuch as, he never
axtended any eamotional support to her, destrite the lrauma thal
she had gone through afler she lost her baby in Septembaer,
2000. R was submitied, that according to the axperis who had
avgmined har, het inprovement would have beon 2 ot more
significant and faster, if her husbangd had been with her, and
had cared for her, i her joumey to recevery, Even though her
attending doclor is steted © have repeatedly asked Radhika
Gupia to kang her husband atongwith her, Dashan Gupta had
never aceompaniod her during the coursa of her consuitations
with Or, C R, Mukundan-BEW1, H was, tharefore submitted, that
tha appellant cannot be granted relie, for a wrong for which he
himself was responsitle.

27. Learned counsel representing Radhika Gupta evan
contested the faciual premise, on which the appeitant-husbandg
had based His ¢laim for dissolution of mardage. insofar as the
factual position is concerned, Radhika Gupt contended, that she
was hale and hearty. Even though she acknowledged, that she
was mentatly disoriented immediately after she had undergone
the cesarean operation in September, 2000, # was averred,
that she had regained her tonsciousress and had become
rnormal. Relying on the reports prepired by experts duting the
course of her treatment as far back as in Juneg, July and
Getober, 2002, il was submitled that she had shown significant
improvement in all cognitive areas. Even hor working memaory
hatd improved, $o much se, that experis had evaluated the same
as normal. it was pointed out, that Radhika Gupla was fully
capabis of enjoying a4 happy marital life, and thal, there was no
avideace on the record of the case to eslabiish, that her mental
condition woul! have any eflect on her matrimoreat obligations,
O her ghilities to discharge her matrimonial ehiigations, § was
submitted that Radhika Gupla was assessed 8% POSSe3sing
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nomnal and adequate emolionad responses. Chinng the entite
traumatic peniod, in the course whereof the parties had
separated from ong ancther, she had persistently sxpressad
ihat site was inlensely concamad with har tulure relalionsing
with her husband, and that, her greatest and paramount dasire
was to reioin her husband, and Io lve with Rim nomatlly in g
matrimonig relalionship once again. Basad on expert opinign
terderad by e medical board constilited by the Family Courd,
the siztement of Dr. C.R. Bukundan-RW1, as also, the
lestimony of Dr. Bhaskara Naidu-CWZ2, it was submitied, that
there could be no doubd, lhal the respondeni-wile was
possessed of gl necsssary moredients, mental as wel as,
physical, for éffectively discharging her matrimonial obligations.
On the above averments i was submilted, that the Family
Lourl, g3 wel as, the High Court had jusfly adiudicated the
sentroversy, by expressing the same opinion concumently,

28, YWe have given curthoughtiul consideraiion 1o the rival
subrrissions advanced ai the hands of the leamed counset for
the paries. First and foremost, we must regord, that the
respondent-wife Radhika Gupta admillediy suffered brain
damage alter her cesarean operation in Sepltember, 2000. it
1 not a matter of dispute, that she had rersained anconscious
for some time aven afler having delivered a baby on 20.8.2000.
# appears, that &t the lime of regaining consciousness, she was
fotally distiented, having lost her memory, The extent o which
she had ot ner mremoty i nol distemible from the evitdencs
available on the record of the case. 1t was most definitely
substantial, #s it is clear, that she couid ot even recognize
persons of close affinity. She could not name housahold aricies
and food malerials. She could not remamber the names of
persens Known 1o her. She could aiso not resal! the ohjects and
ncitdents seen Dy het, She was unabie o exacule and
complete, working memory tasks. Even her conceplual
gganization of numbers, and ability for anthmelic sperations,
was limited. Not only thet, even her speech was subslantiadly
impaited,
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i 29, To deal with her medical condifion, her hushand
Darshan Gupia zeems 16 have initially exiended full inanciat
suppert, by seeking consultation of speciaiisiz in fiekls whargin
Radhika Gupla neodet assistance. Mg also answred, that such
treatment was provided to her af premium hospiteis. Matertal

B on recont demonstrates, that she was admified at the Apailo
Hospital, MHyderabad, and hereafler, at the Leslavathi Hospital,
Mumbai. Her freatment at NIMHANS, Bangalore, also emerges
from the record of the case. Thare ¢an, thergfore, be no doubt
about the initial commitment of Darshan Gupia towards the

¢ weifare of his wife Radhika Gupta.

30U, however, seems, that the appeilant-husband was
skepticat about the oufcome of her recovery. His azsessment

of her medicat congition, in the background of the inpuls frem
the doctors attending on her. probably crested the impression,

0 shat she would henceforth e a bty on him. O M. Veera
Raghava Raddy-PVW4 may tave been responsibe for the said
impression. Even duging the course of his lestimony befogre the
Family Court, Dr. M. Veess Raghava Reddy-PWd had opEned,
that from his experience he could state, that even ¥ the

£ respondent Radhika Gupta was treated by psychialrists or
clirical physivicgists, her inprovement would De timited o 4-
5%. Heeping in mind the hopeless condition of Radhika Cupta,
the appeliant-hushand could not have expecied any kind of
posiive relafionshipy with Radhika Gupla # was natural for him

F o to infer, that his wife would henceforth be g useless burden. #t
is not reasonatle to blame him for his impressions. i 2000,
when the unforunate incident occurred, he was marely 25 veans
ald. Gne wolld expect, that alf his dreams of a happy marmied
e, came o ke shatlered afier seeing the medical condition

g of his wife, speciatly in the bagkground of the assessment
made by the experis being consuited. The aforesaid
inpression in his mind, clearfy demuonsiales e reason of ks
rasponses fowards Radhika Gupta, in the aftermnath of hey
medical ragedy. He wag absoiulelyf sure, that she would never

p  be able o lzad & normal Bfe, and thad, e wis o guestion
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of her being abie i perarm her matrimonial ohligations, ft i
in the aforesaid background, that it is easier to undersiand why
he had refrained from exiending emaotional of maral suppot o
Radhika Gupta. But the ngscapabis ruih is, that factually
Parshan Gupta did a0f exiend emolional or morat suppod o
his wife, after har megdics) episode. The distress of Darshan
Gupia, ard the distance that he glarted 10 Xeep from his wite,
emeige from the siatement of Dr. CR. Mukundan-RW1. Dr.
C R Mukundan-RW1 placed on the record of the Family Court
three documenis {Exhibils R1 o R3). The aforesaid documenis
periain to the regiment of Madhiz Gupia during 2002, In owr
view, those are the satest documents to be relied upon, for ruly
assessing the medical conditions of Radhika Gupla, These
reports cannot be said 10 have been created, at the asking of
one or the pther, They ware honest impressions expressed
about the siate of mental health of Radhika Gupta. The
atterding dostor of Radhika Gupla considerad it aporopriate
to exprassly record in one of these reporls, that during her
tregiment, he had requested Radiika Gupts 1o bring het
hushand slong with her. He also noted, that the husband had
never accompanisd her, despite his aforesaid indication to
Radhika Supta. The consequence of non-participation of
Diarshan Gupts In the course of treatmient of Radhika Gupla,
is also recorded in the reporl. The report notices, that hee
improvernent would Bave been a iot more sigraficant and fasier,
if her husband had been with her and had cared for hey in her
journey to rectvery. The rassons which may have weighed In
the youing husband's mind may be any, bul the harsh reality is,
that Darshan Gupta did nof extend due care and suppornt to hig
wife, nor did he participate in har pumey to ecovery.

31, Shom of the participation and supponrt of Darshan
Gupia fo his wife Radhika Gupla, il is stiff matenal {o determine
the extant of her recovery. An assessment of the mantal
‘condition of Radhika Gupta, would render it possible for us to
determine whether or not in terms of Section 13(1HE) of the
Hinduy Marriage A, 1555, her mental disorder is of such a kind,



a7g  SUPREME CQURT REPORTS  (2013] 10 SCR,

ang to sunh an axtant, that Darshan Gupta cannot reasonably
e gxpectad to five with her. inscfar as tha instant aspact of the
matior is coneerned, it would be just and approprigie o refor
o and rely wpon, the twee reports prepared at the melpvant
fime. The aforesaid reporis were placed on the record of the
Family Cowrt by Dr. CR. Mukundan-RW1, The said mports
weare prepared in June, July and October 2002, The repors
reveat, that Kadivka Gupta had undergpne inlensive cognitive
re-fraining wking brain function therapy, and she was provided
with graded re-iraining i aiphabet and number recognition and
delayed recall, recognidion and recall of words and figures,
differen! levals of working memory, st In the first neuro-
paychological asssssment of Radhika Gupla #f NIMHANS in
Jung, 2002, as also, in the second assessment made in July,
2002, considerable improvement was found in the medical
condition of Radhika Gurda. She was ound o have showa
significart progress in i cognitive areas, and that, her word
finding difficully was reduced by 80-7(Fs. Lyen though tha
report records, hat she could ap! spontanaausly nams
rousehold articies and food materials, of recall the names of
parsons and obiects seen in movies of read in books, ye! was
roticed, thal she could do so with some effort. The report alse
recards, that her working memaory had improved (o an exient,
that tha same could be desgribed as “near nhormal’. In her
aforesaid assessment, she was found to be able to execuile
and complele, working memory tasks. Racdhika Gupla was
subiecied i a third neurp-psychological assessment in
Gotober, 2002, Again marked improvemeni was found in her
conceptual organization of numbess and ability for arithimetic
operations. The instant tird assessment expressly reconds, that
Radhika Gupta was capable of a8 normal emetionat
gxperiences antd axpressions. Her eager and garnest desine
gbout her fulure reundon with her husband, is aiso indicated i
the report. She has been assessed as fully capabie of
shoutdering the respensibiiities of a bappy marital ife. Dr. C R,
Mukundan-R¥W? categorically testified, that Radhika Gupts was
rot & case of mental distrder. He clanified, that her case was
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of cognitive deficiency, on accou of brain damage. According
to W1, Radhika Cupta had recovered her working mesmory
by more than 80%. He alsn explainad, that cognitive deficiency
is reconverable, but the racovery is dependent on the degree of
damage to the brain, as also, the emolional support the patiant
gets from the family members, 8t the relevant lime. it would be
pertinent {0 mention, thaf thig is 1he testimony of the zame
doctor, who had been requiring Radhika Gupla {o bring
Carshan Gupta along with her, during the course of her
consuliations. During the course of his cross-examination, Dr,
C R, Mukunan-RW1 deried the sugaestion, that Radhika Gupla
wag not in a position (o discharge her normal day to day
functions of iHe.

32. Besides the testimony of Dr. C.R. Mukundan-RW1, it
woudd be relevant o mention, that the Family Coust had direcled
Radhika Gupta 1o appesr before a madical board. i would he
appropriaie i refer o the findings and conclusions recorded
in the report submitted by the gaid medical boarnd, which
comprised of eminent specialists in psychiatry and cfinicaf
psychology. in the aforesaid report (Exhibit €1} submitted to
the Family Court, conclusions were recorded on the basis of
tha medical hislory of Kadhika GGupla, as also, the cbservations
and examinglions of the respondent-wife, The medical board
exprassed the opinion, thaf Radhika Gupla was suffering from
cognitve deficiendies in the form of difiGulty in comprehension,
attertion, concentration otentation, perceptuat ability, memory
redrieval, word finding difficully and onganization ability. The said
effedts, according to the Board, could influence her day {0 day
funchioning. i was however condluded. that Radhika Gupda did
not manitest any signs of maior mendal disorder, and that, she
exhipited ngrmal adequale smotions! responses. { was aiso
opiped, that she wouid further benefit from neuro-psychological
rehabililation measures. which are available at NIMBANS. Dr.
Bhaskar Naidu, one of the members of the medical board, was
also axamined by the Family Court, as a court witness, During
the course of his depositien, {¥. Bhaskara Naidu-CW2,

i
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expressad the opinion that Radbiks Gupta coatd be desoribad
B3 3 person of moderats nteligance, He also expressed, Hat
by undergoing therapy training, there was a further Bkelingod
of improving her cognitive deficiencies. Me ailgo clarified, that
the deficiencies suflered by Raghika Gupta, would nof come
it her way fo discharge her matrimonial obligations.

33, The aforasaid materisl, in our considersd view, would
be sufficient in recording our conclusions, in respect of the
mental heaith of Radhika Gupla, Based on the evidence
giscussed hersinabove, ¥ is not posaitis for us io record, that
Radhika Gupia sufiers from any incurable unsoundness of
mind. s a0 not possibie for us o Aold, that she suffers from
such menta disorder, that if cannol be reasonably expecied of
hesr hushand b lve with hat. The svidence produced before the
Family Court leaves no room for us bt {o conclixle, that
Radhika {upta merely suffers fom mild fo moderate cognitive
gaficiencies. She is calegonized by medical experis as an
indriduat of moderate inteligence. Material on the recard of
the case revedls, that she would further beneft from neuro-
psycholegisal rehabilitation measures, which are available al
HiMHANS. Even though the said deficiencies could nfluence
her day to diy funclioning, but experf opinion & unanimous that
the same wouid not come i her way 1o discharge her
mairimonial cbiigations, It cannot also be overlooked, that
expers have glearly expressed that Radhika Gupts exhibits
rorma and adequate emelionat responses. She has right from
the beginning, fervently expressed the desire o resiore her
refationship with her hushand, and 1o Sve a normal tife, in a
matrimonial refationship with him. In the sforesaid view of the
mafter, it is not possitle for us o conclude, that the menia
corudition of Radhika Gupta 15 such as would persuade us {o
accept the appeal yrefemad by Darshan Gupia under Section
1A 1)) of the Hindu Marmiage Act, 1855

34 i would algo be relevant for us | refer 1o the alleged
erratic behaviour of Radhike Gupia. In this behalf, i would be



DARSHAN GUPTA v. RADHIKA GUPFTA 873
[JAGDISH SINGH KHEHAR, J§

peatinent 10 mention, that § was pointedly asserted at the behast
of the appellant-husband, that Radhika Gupta would wake up
in the middie of the night, and thersafter, would not aliow him
o sleep. i was aiso contended. that Radhika Gupta would
shoul and scream without any provocation or cause, at any time
of the ctary {or night), Other simitar alisgations were also levelled
by Drarshan Gupla against his wife. The Famiy Courd, while
dgaling with the said allegations, had rejected the same on the
groutid, that there was no evidence bafore the Court, except
the deposition of inferested withesses, namely, the appeliant
husband himself, his malemal aunt Nirmsia Devi and his elder
bwin brother Dragan Gupta. Since the husbarnd did not produce
independsnt wilnesses available to him before the Family
Court, it was concluded that the husband had failed o establish,
that Rachika Gupta's behaviour was aggressive, evatic or
aghnormad; or that he was subject to crueity on aecbunt of such
behaviour. We mre of the considersd view, that the Family
Court, as aiso, the High Court veare filly justified in drawing their
sonclisions, ingofar as the allaged abnormal, aeratic ang
aggressive hehaviour of Radhika Supta is5 concemsad. The
sourts below were fIylly justified in recording, that the said
behaviour nf Radhika Gupla could have easily haen
pstablished through the testimeny of the aftendants who iooked
after Radhika Gupta, as aise, the other staff, yef the said
withesses were not produced by the appeliant, despife their
avaitability, nferestingly, however, fhe appeliant-hushand himself
had produced Dr. M, Veera Raghave Reddy-PW4, 1o support
his gause, Dr. M. Veers Raghava Reddy-PW4 aopearing for
the appelant-hushand, during his depesition asseried fhal he
didd not observe any gigns of aograssiveness in e respondant.
wife, Since Radhika Gupla was under the care and freatment
of Dr. 8. Veerz Raghava Reddy-PYWV4, he would have obeiously
known of her ematic behaviour, ¥ the allsgations of the hushand
were correct, The respondent-wife had also produced Oy, C.R.
Mukundan-RV¥1 on her behalf. He too would have been aware
af such behaviour, The appeliard Darshan Guepfa, however,
chese not ko examine Dr. CR. MukundanRW1, on the said
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sublect, in fact thes s matedy] on e renord of e Cage it
draw & finding, converss 10 the submission advanced. in this
behalf itwoeuld be pertinent 1o mention, that in the ordar of the
Farnity Court it is duly noted, that when Dr. M. Veera Raghaws
Reddy-PW4, appeared to depose in the maifer, Hadhika
Gupla was sitfing in the coud-hall abserving court proteedings.
Caring his interaction with Radhiica Gupta, PW4 had sngquired
st Ber welfare, and she had responded by stating * am fine
sif, thank you™. The very court whick Radhika Gupta had
repeatedly visfied, recorded the above instance ip demonstrate
that her behavior was far from erralic, ag suggested by the
hushand, The position, in our viow, would be no different, even
if we copgider these Tacls in conjunction with har medicad
condifion. We are, therefore, satisfied in accepling ihe
conciusion drawn concurrenily by the counts below, that there
was o material on the recond of the case, to substantiate the
aileged agygressive, ermatic or abnormal behaviour of Radhika
(Gupta, B the aforesaid view of the mafter, it is not possibie o
agrept the appeat preferred by the appeliant even under
Section 13(1)ia) of the Hindu Marriage Adt, 1585

38, Despile tur aforesaid sonchimsiong, # s necessary o
axaming the instant controversy from another point of view. As
noficed hereinabove, it was tha vehement contention of the
iearned counset for the respondent-wife, based on the
pleadings filed by Radhiks Gupla, as also, the evidence
produced by her, that it was the husband Darshan Gupta alone,
who was biameworthy of the medical condition of the
raspondent. |t was submitfed, that Darshan Gupla desires i
encash on his own faull, by seeking dissolution of mamage, for
2 conseguence, of which he himsel was bismevwonthy, The
instant submission, thotgh ot canvassad in that manner, dan
be based on a lega! premise. A perusal of the grounds on which
givorce can be sought under Section 13(1) of the Hindu
Marriage Act, 1955, wouid raveal, that the same are grounus
kased on the faulf of the parly against whom dissoiution of
marriage is sought, In matrimonial jurisprudence, such
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provisions are founded on the ‘matimionial offence theony' or
the Taull theory'. Under this juisprudential principle, 1 is only
on the ground of an opponant's faull, that a party may appeoach
2 Couy for seeking anmameni of hisg/her malrimonial afiance,
in otber worels, it either of the parnies s guilly of comrmiting a
matrimoniat offence, the aggrieved party alone s entitled to
diverce. The parly seeking divorce under the "mafrimonial
pifence theory” [ the “faull theory” must be innocent. A parly
suffering “guit” or “fault” disentities himselifrerself from
consideration. tiustratively, desertion for a specified continuous
peried, s one of the grounds for annuiment of mardage. But
the aforesaid ground for annulment is available only, if the
desariion iz on acooun of the fauit of the opposilte parly, and
not fanit of the parly which has approached the Court.
Therefore, 7 a husband's act of cruelty, compals & wife o leave
her matrireoniat home, whereuporn, she remains away from the
hushang for the stipudated duration, it would not ba opes 1o a
husband to goek digsollion of marriage, on the ground of
dgesartion. The meascen being, that # ig the busband himself who
wag ai fault, and not the wife. This is exscily whal the
respondent has contendad, Her claim iz, that in acluglity the
appaiiant is making oul a claim for a degree of divorce, on the
kasis of aliegaiions for which he himseH is singularly
respansibie. On the sasid aliegationy, it is Darshan Gupta, who
desarves io be casligaied. Therefore, ha cannct be allowed to
raise an accusing finger a8t the respondant on the hasis of the
said afiegations, or o seek dissolution of marrage, thereon.

36. There is no dispule betweoen the rival parties, that affer
Fadhika Gupla's first conceplion was aborled in Jung, 1998,
ihe attending gynecciogist af Apolle Hospital, had cautioned the
couple agairist any further conception for at least iwo vears. The
coupte had been advised, that prognancy of Radhika Gupla
during this period could lead 10 serious medical complications.
Radhika Gupte afieges, that her hushand had procesded with
unsafe cohabiation, Isading to her second pregrancy, within
 short pernicd of eight months (afer the abortion in June, 19393,
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Le. well wilhin the sisk period. Clearly confrary 10 the madical
advisory. The bruth of the second Conception, canngt be
disputed, in view of the tverwheiming supporting evidence on
he second of the case. The conoeption couid kave onty sooumed
because of, unprotected sexual indulgance by Darshan Gupta,
The rmedical condition of Hadhika Gupta, was for one and only
GNE reason, namely, the second conteption of Radhika Gupls,
during the unsafe pedod. Clearly, the bame thereof, rests
squarely on the shouiders of Darshan Gupts, The instant
conclsion is difficul 10 assimiate, Yet, there can be no doubt
about the truthfulness theweof. Itis in this view of the matter, that
the submigsions advanced af the hands of the lsamed counsel
for Darshan Gupts, have been vehemently opposed, The
snambiguous contention of the feamed counsef for the
respondent is, ihat the groundsfacts on which divorce i sought
by the appellant, are not at ali availatie to him under the “faul
theory™ on which Section 13{1) of the Hindu Marrdage Act, 18585,
i% founded.

3¢, We are persusded 10 accept the submizsion noliced
in the foregoing paragraph, There can be no doubt, that all the
groundsiacts on which divorce has been sought, emerge from
the medical condlion of Radhika Gupla, afier her cdsarean
operation in September, 2000, The symptoms during her first
pregnancy were such, that the couple was sdvised nof to
conceive for a period of two years. The husband did nof heed
to the agdvice tenderad by the sitending gynetologist. Wa are,
thersfore, inclined fo fully endorge the view exprossed by the
Family Court, that the appeliant-husband Darshan Gupta
himseff, was rasponsible for the state of affaire of hiz wife-
Facdhika Gupta, ihasmuch as he did not hesd the advice of
gynecoiogist afier the abortion of her firs! pregnancy in June
1889, There is no serious dispute, that to salisfy his desires,
he inpregnated his wife within a period of eight months, Le.,
wil within the rigk pericd. Therefore, she suffered the predicled
consequences. tha medical condition of Radhika Gupla, on
which the appelian! basis his daim for divorce, is of his own
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doing, Even though af that jlunctwe, Darshan Gupta was mertely
2E& years of age, and it may wel be gifficull 10 biame him, yet
there 15 10 escape rom the fact that e Tault resls on his
shoulders. in the abone view of the matter, it & nof posaible for
5 1o conclutie, that Darshan Gupta did not suffer from any “guill”
or ol in the matter, # s, accordingly, not possible for us to
accept, that he can be permitled o use his own fault fo his
advanisge, Hig prayer for divorce on the facts afleged, is just
net gcceptable. The party seaking divorce has 1o e innocent
of blame. We are salisfied, that the groundsifacts on which a
cigirs for divorce can be maintained under Sechion 13{1) of the
HMindu Marriage Act, 1855, are clearly not available to he
appedant Darshan Gupta in the facts and cirGumstances of this
case. For the ingtart reason also, the prayers made by the
appailant must fail, '

38 Towards the same end, learned counsed for the
appellant advanced vet anather submission. Learmed counsed
representing the appellant, sought dissohstion of mariage on
the ground, that the mairimonial ties between the parties had
irratrievably broken down, It was, therefore, the contention of
the leared counsel for the appeliant, tha! this Court wouid be
stified in annulting the mamiape between the parties, specially
when the parties have lived apar! for more than 12 years.
Inviting this Courf's attention to the infereardion at the instance
of thiz' Court, in compliance whereof the parties had made a
fast ditch 2ffor! {o Hive fogether, and had actually taken up
resigance in an indgpendant flad in Hyderabad on 2882011,
it was pointeg out, that they could not persuade themseives into
a relalionship of cowdiality. it was, therefore, sought o be
suggestad, that there was no kelhood of the parties ever living
together as husband and wife. it was accordingly submitted, that
this Court shoulkd sonsider the annuiment of the matrimontal ties
between the paties, on the ground of irrgtievable breakdown
of marriage.

39, At the present junclurg, & is questionabie as to whather
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the redief sought by (he kearned counse! for the appetiant, on the
ground of irefrievable breaskdown of mariage s available {0
mine. The reason for us 10 say 50, 1% based on 3 judgment
rendered by this Cowrt in Vishau Duff Sharma vs. Manju
wtarma, (2008) 8 SCC 378, wherein this Court has held as

under-

"tG. On a bare reading of Section 13 of the A&ci,

1t

12,

13,

reprodliced above, it s orystsl ciesr that no such
ground of irreltievable breakdown of the marriage
i provided by the legistature for granting a decree
of divorga, This Court cannet add such a ground to
Section 13 of the Act as that would be amending
the Act, which is g function of the legisiature.

Learned Counsel for the appeliant has stated that
this Cowrt in some cases has dissolved a matriage
on the ground of iretrievable Dreakdown. In Dur
opinton, hose cases have not taken inte
consideration the legal position which we have
menlioned above, gnd hence they are not
precedents. A mere direction of the Court without
sonsiderng the fagal position 15 nol & recedant.

if we grant divoree: on the ground of sretrievebis
breakdown, then we shall by judicial verdicf be
adding & clause to Sechon 13 of tha At o the
effect that irrettievabic breakdown of the marriage
is also a ground for divores, In our opinion, this can
only be done Gy the legisiaiue and not by the Dourt,
i# in for the Parlinment {6 enact or amend the law
ang not for the Cours. Mence, we 4o not iind faree
in the submission of the lgarned Counsel for the
appeliar,

#ad both parties been willing we Could, of Gourse,
have granted a diverce by mulual consent as
contempiated by Section 13-B of the Agt, butin *his
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case the respondent i not wilting 1o agree 10 a
divorze.”

fn this behaif, it would also be relevant to refer lo another
judgment rendered by this Court in Gurbax Singh vs.
Hamminder Kaur, (2010} 14 5CC 301, Paragraph 20 of the
cited jutdgreen] is relsvant 1o the issug, and is sccordingly baing
exiracted hereunder:-

“Finalty, & feebla argument was made thal both the
appeliant and respontent were iving separately from 2002
and # wouid be impossible for their reunion, hence this
Court exercising its jusisdiction under Article 142 of the
Conatitstion, their marriage may be disscived in the interest
of both partias. Though, on & rare ogeasion, this Court has
granted the extraordinary relief dehors o the grounds
menticnad in Section 13 in view of the fact that the issue
has been referred {0 & larger Bench about permissibility
of such cowse st prasont, we are not inclined {c accede
o the request of the appellani. H there is any change of
lawe or additional ground included i Section 13 by the ast
of Parfament, the appeliant 5 fee (o avall the same at the
appropriate time”

Evern otherwvise, in the facts and circumstantes of this case
fwhich are being highfighted white dealing with the appeilant's
next contention}, we cannct persuade ourseives o grant a
decree of divorce, o the ground of irretrievable breakdown of
marriage, for the simple reason that the breakdown s only from
the side of the hushand, The wife - Radhika Gupta has
consisfenily maintained, that she was infanssly concerned with
hor future relationship with her husband, and that, her greatest
andg paramount desire was to rejoin her husband, and o live
with him normally in a malimoniad relationship, once again.
Jince in the present case, the respondent doas not consent to
the severanoe of matrimonial ties, it may not be posaible for
us 10 acoede 1o tha insfant prayer, made ai the hands of the
isarned counsef for the appellant.
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40. Since we werg nol agresable with the contention
aghvanced by the isamed counset for the appeliant. on the plea
of iretrievable breakdown of meniage, leamed sounsel sought
the sama refied, fof the sams masons, by imploning us o invoke
gur jurisdiction under Arficle 142 of the Congiitulion of ingis, and
to annut the marriage between the parties, as 2 matier of doing
complete justice between the parfies. Daing justice between
the parties is cleary a constitutiona! obligation. Thia Court has
been bestowed with the discretion ... to make such order as
is necessary ior doing complete justice in any cause or maltar
pending before it...". The congept of justice, however, varies
depending on the inlerest of the pary. On most occasions, #
is advisabie fo adipdicate matters in consonance with taw.
Whenever it is posaibie o do so. on the touchstone of the cowrds
cangeience, the determingtion rendsred would simultanecusly
reswl! in doing justics Detwaen the patties, All the same, singe
wi have been called upon io annutf the marriage between
Darshan Gupla and his wife Radhika Gupta in order 1o do
complede justine ie the parties, we have ventured to thoughtfisly
examina the matter from instant perspective a5 well,

: 41, In the context of doing justice it was suggested, thit
the appeiiani wouid be ready and willing {o pay the regpondent,
whatever was considersd appropriate by this Cour. We are
informed, that the apoetiant is financially weil-io-to. We shall,
therefore; keep in our mind the appellant's offer while examining
the instant issue. Wi would, i cur endeavour 1o delermine the
issue in hangd, examing the matter, by reversing tha roles of the
parties. We will axamine the malter as if, the wife had
approached the Family Court sesking givorce, an the ground
that her hushand had suffered hrain damage eading 1
cogritive deficiensies, Yel, despite the sald deficiencias, hig
working memory had refumed to "near nonmal” afler reatment,
And his merdal condition was such, that i would not have any
effect on his matrimenial abligations. And the wile's Tamly is
agresable 1 pay an amount to be deferrmined by this Court (just
as the hushand-Darshan Gupla, has offered}, so as to erable
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their daughter 10 break away, and find & Mo sidtable malch
Shouig she have been granted freedorm from her matrimenial
ties, in the given facts, in order fo do complete justice {o the
parties? We would ssk ourselves, whether the husband would
have accepted such a plea, in the facts denoted above? in such
shtuation, #f wis Cour had, in exeise of g nsdiction under
Article 142 of the Constitution of Ingla, granted compansation
te the hushand and hadd dissolved his mamage on the prefext
of doing complate iustice betwveen the parliey, would the same
be accepiabie 10 e husband? We have no doubt it pur ming,
that on a reversal of roles, the husband, without any fault of his
L, WOl have never accepted as just, the dissolution of hig
matrirponial Yies, aven if the couple had been separated for a
duration, as is the case in hand. Spedially, if the hushand had,
tight from the beginning, fervently expressed the desire fo
restore bis matrimonia relationship with his wife, andtolive a
moreal iife with by,

42, We are of the view, that the issue in hand should be
adjudgad by the above stardards, whan the same prayer is
made by the husband. To conslitde justice, the picture shoyid

appear to be the same, irespective of the angle from which it

is viewnd. If the same sequence of facis cannot be viewsd as
doing jusiics te the husband, they have 16 he likewise viewed
for the wile as wall. it is, therelore, not possible for us 1o accapt
sventha iast plea advanced at the hands of the leamed coungel
for the appeliant.

43, For the seasons recorded hereinabove, we find no
merit in these appeals. and the same are accordingly
dismissed,

BEB Appeals disrissed.
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