IN THE SUPREME COURT OF INDIA

APPELLATE JURISDICTION / LANDMARK PRECEDENT

Wg. Cdr. Arifur Rahman Khan v. DLF Southern Homes Pvt. Ltd.

Registry Status : REPORTED PRECEDENT -- OFFICIAL RECORD

1. EXECUTIVE SUMMARY & KEY HIGHLIGHTS

In this path-breaking real estate consumer judgment, the Supreme Court delivered substantial
relief to homebuyers trapped in delayed residential projects. The Court set aside an NCDRC
dismissal, ruling that a developer's failure to deliver possession within the contracted

timeline constitutes an actionable "deficiency in service" under Section 2(1)(g) of the

Consumer Protection Act, 1986. Striking down one-sided contractual terms that penalized buyers
with 18% interest while restricting developer delay liability to anominal Rs. 5/sq.ft./month,

the Court awarded 6% annual simple interest compensation and held that accepting possession or
executing conveyance deeds does not waive a buyer's accrued right to claim delay damages.

* Developer Delay Is Actionable Deficiency:Authoritatively ruled that failure to deliver
physical possession within the contracted schedule is a deficiency of service under
consumer law.

*  One-Sided Buyer Agreements Unenforceable: Struck down asymmetric contracts imposing 18%
penal interest on buyers while limiting developer delay penalty to Rs. 5/sq.ft./month as
unfair trade practices.

*  Restitutionary Delay Compensation (6% p.a.):Awarded 6% per annum simple interest on total
deposited amounts from scheduled completion until valid offer of possession, over and
above contractual compensation.

* No Estoppel by Possession or Conveyance:Held that accepting delayed possession or
executing sale deeds to mitigate financial 1osses does not operate as an estoppel or
waiver against past delay claims.

*  Actionable Breach on Promised Amenities:Ruled that failure to provide facilities
advertised in promotional brochures (e.g. clubhouse, sports facilities) constitutes an
independent deficiency.

* Concurrent Remedies Under CPA and RERA:Reaffirmed that the Consumer Protection Act
provides an independent, concurrent remedy that operates alongside the Real Estate
(Regulation and Development) Act, 2016.

2. FACTUAL MATRIX & IMPUGNED PROCEEDINGS

Homebuyers (including Wing Commander Arifur Rahman Khan) booked residential apartmentsin
2009-2010 in "DLF Westend Heights" at New Town, DLF BTM Extension, Begur, Bengaluru, investing
their lifetime savings.

The Apartment Buyer's Agreements stipulated that the devel oper would endeavour to complete
construction within 36 months from the date of execution (targeted completion by mid-2012).

The developer defaulted on the construction schedule, causing an excruciating delay of nearly
four years. Possession was offered in phases between 2016 and 2017 after obtaining partial
occupancy certificates.

When the buyers demanded compensation for rent, EMIs, and mental agony, the developer invoked
Clause 14 limiting compensation to Rs. 5 per sg. ft. per month (approx. 1% p.a.) and forced
purchasersto sign full-and-final discharge vouchers under Clause 39 before handing over keys.

The NCDRC dismissed the consumer complaints, holding that buyers who executed conveyance deeds
or accepted possession were barred from claiming delay compensation. Aggrieved homebuyers
appealed to the Supreme Court.

3. RATIO DECIDENDI (VERBATIM COURTROOM HOLDING)

Operative Legal Holdings (Paragraphs 26, 31, and 53):

1. Deficiency in Service: The failure of the developer to comply with the contractual
obligation to provide the flat to aflat purchaser within the contractually stipulated period
amounts to a deficiency of service under Section 2(1)(g) of the Consumer Protection Act, 1986.
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2. Unenforceability of One-Sided Contracts:A developer cannot rely upon a one-sided agreement
to compel flat purchasers to accept delayed possession without compensation. The terms of the
agreement between the developer and the flat purchasers were entirely one-sided and

unilateral:

3. Taking Possession Does Not Operate as Waiver: The flat purchasers cannot be precluded from
claiming compensation for delay merely because they have taken possession or registered the
conveyance deed. Taking possession is amatter of mitigating losses and cannot be treated as a
voluntary abandonment of the right to claim compensation for the deficiency in service caused
by nearly four years of delay.

4. Award of 6% Interest Compensation:We direct DLF Southern Homes to pay compensation to each
of theflat purchasers at the rate of 6 per cent per annumon the total amount deposited, from

the date of the expiry of the thirty-six month period until the date of the offer of

possession, in addition to the contractual compensation of Rs. 5 per sq. ft. per month.

4. OBITER DICTA & JUDICIAL OBSERVATIONS

Justice Dr. D.Y. Chandrachud articulated crucial doctrinal observations regarding consumer
autonomy and the real estate market:

The Court observed that individual flat purchasers entering standard-form contracts with
dominant commercia developers possess virtually zero bargaining power. They are compelled to
sign pre-drafted agreements on a 'take-it-or-leave-it' basis. The law of contract cannot be
wielded as an engine of oppression, and courts will intervene to excise unconscionable clauses
under the Consumer Protection Act.

Purchasing a home is often the single most significant financial undertaking in an Indian
citizen'slife. When devel opers default on delivery schedules, buyers are placed under immense
financial duress -- paying rent for temporary shelter while simultaneously servicing high-
interest home loan EMIs. The emotional trauma of unending delays warrants substantial
restitutionary relief.

Developers who market luxury townships promising swimming pools, state-of-the-art clubhouses,
and landscaped parks cannot abandon these promises post-construction. The representation made
in glossy brochures forms an integral part of the service agreement, and failure to provide

them warrants a separate damages award.

5. POINTS OF LAW FRAMED & ANSWERED

Legal Issue Framed Supreme Court's Holding
Does a builder's delay in handing over flat Y es. The Supreme Court authoritatively held that
possession constitute actionable deficiency under failure to hand over possession within the
CPA? contracted timeline is an actionabl e deficiency
in service under Section 2(1)(g) CPA.
Are homebuyers bound by nominal contractual delay No. Where agreements are one-sided and
penalty clauses (e.g. Rs. 5/sqg.ft./month)? unilateral, nominal delay clauses constitute

unfair trade practices and do not bar courts from
awarding realistic interest compensation.

Does executing a conveyance deed or taking No. Accepting possession to mitigate financial

physical possession extinguish the right to claim losses does not constitute a waiver or estoppel

delay compensation? against claiming compensation for past delay.

Can a consumer complaint be maintained alongside Y es. Remedies under the Consumer Protection Act

remedies under RERA, 20167? are supplemental and operate concurrently with
the Real Estate (Regulation and Development) Act,
2016.

6. STATUTORY FRAMEWORK & MODERN LEGISLATIVE ALIGNMENT

Precedent Reference / Former Modern Act (BNSS/BNS/BSA / Doctrinal & Procedural Analysis
Statute CPA)

Section 2(1)(g) & 2(1)(0), CPA, Section 2(11) & 2(42), CPA, 2019 Housing construction is

1986 explicitly categorized as

"service"; delays and unfulfilled
brochure promises constitute
"deficiency in service."
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Section 2(1)(r), CPA, 1986 Section 2(47) & Section 2(46), CPA 2019 explicitly codified

(Unfair Trade Practice) CPA, 2019 "unfair contracts' under Section
2(46), statutory empowering
commissions to declare one-sided
builder clauses null and void.

Section 18, Real Estate Section 100, Consumer Protection Concurrent remedies: Section 100

(Regulation and Development) Act, Act, 2019 CPA 2019 confirms that consumer

2016 (RERA) remedies operate in addition to
and not in derogation of RERA
Section 18.

Sections 10 & 20, Specific Relief Specific Performance & Reenforces buyer'sright to

Act, 1963 (amended 2018) Substituted Performance enforce specific performance of
housing contracts alongside delay
compensation.

7. SUBSEQUENT JUDICIAL TREATMENT & LINEAGE

* |REO Grace Realtech Pvt. Ltd. v. Abhishek Khurana (2021) 3 SCC 241:Reaffirmed Arifur
Rahman Khan; held that alottees cannot be compelled to wait indefinitely and are entitled
to refund with 9% interest if delay is unreasonable.

* DLF Home Developers Ltd. v. Capital Greens Flat Buyers Assn. (2021) 5 SCC 537:Applied
Arifur Rahman Khan directly to award 6% interest compensation to flat buyers of DLF
Capital Greens, Delhi.

* Experion Developers Pvt. Ltd. v. Sushma Ashok Shiroor (2022) SCC OnLine SC 478:Confirmed
the power of consumer forato grant delay compensation and refund, citing the Arifur
Rahman doctrine on one-sided contracts.

* Praveen Chhabrav. Real Estate Regulatory Authority (2023) SCC OnLine SC 1210:Cited Arifur
Rahman Khan in affirming the primacy of consumer relief against oppressive builder
clauses.

8. PRACTICAL LITIGATION PLAYBOOK & STRATEGIC CHECKLIST

* Endorse Protest on Possession Documents:When taking possession, endorse "Possession taken
under protest without prejudice to rights and claims regarding delay compensation” on
handover receipts.

* Calculate Delay Up to Valid Occupancy Certificate: Compute delay interest from the
contractual handover date until the date of avalid Occupancy Certificate (OC), not mere
notice of possession.

*  Plead Asymmetry in Contractual Terms:Contrast the developer's 18% default interest rate
against the paltry Rs. 5/sq.ft. delay compensation to establish an "unfair contract” under
Section 2(46) CPA 2019.

* Document Missing Township Amenities:Compile photographic evidence and municipal layout
plans proving that promised community amenities (clubhouse, parks) were abandoned or
delayed.

*  Substantiate Genuine Force Majeure Events:Produce official governmental notifications

proving uncontrollable delays (e.g. NGT construction bans, judicial stays on access roads,
COVID lockdowns).

*  Establish Buyer Default in Payment I nstalments:Demonstrate that the complainant defaulted
on construction-linked milestone payments, which suspended the developer's delivery
obligations under contractual terms.

* Prove Timely Notice of Intimation of Possession:Present valid Occupancy Certificates
issued by municipal planning authorities to cap the delay period at the earliest legal
date.

* Highlight Substantial Infrastructure Upgrades.Demonstrate that delay was utilized for
value additions, enhanced finishes, or infrastructure enhancements that appreciated
property value.
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